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Dear CMS Colleagues:

The Center for Medicare Advocacy submits comments on the proposed rule to update Medicare
reimbursement for skilled nursing facilities (SNFs), published on April 30, 2025 at 90 Reg. 18590.

The Center for Medicare Advocacy (Center) is a national, private, non-profit law organization,
founded in 1986, that provides education, analysis, advocacy, and legal assistance to assist people
nationwide, primarily the elderly and people with disabilities, to obtain necessary health care,
therapy, and Medicare. The Center focuses on the needs of Medicare beneficiaries, people with
chronic conditions, and those in need of long-term care and provides training regarding Medicare
and health care rights throughout the country. It advocates on behalf of beneficiaries in
administrative and legislative forums and serves as legal counsel in litigation of importance to
Medicare beneficiaries and others seeking health coverage. These comments are based on our
experiences talking with and representing Medicare beneficiaries and their families and advocates.

Comments

1. CMS must take strong and immediate action to correct the serious decline in the
provision of therapy services by SNFs

The Center’s most critical concern about the proposed rule is that CMS does not address the
substantial decline in therapy services. Fully aware that the Patient Driven Payment Model
(PDPM) was likely to result in declining therapy services, CMS developed methods to monitor the
decline and to take steps to address it. Now, however, while documenting, as it has since 2021,
that therapy services for residents have significantly declined following implementation of PDPM,
CMS is not proposing any action to ensure that residents receive the therapy services they require.

In the current NPRM, CMS, once again, identifies the significant decline in therapy services
following implementation of PDPM:
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Therapy Before PDPM After PDPM
Physical therapy costs $67 $51
Occupational therapy costs $58 $45
Speech language pathology costs $43 $39

91 Fed. Reg., 17690. CMS needs to address the decline in therapy services and to take strong
action to reverse nursing home practices that have inappropriately denied therapy services to
residents who need them, either to improve or, as required by the nationwide class action settlement
in Jimmo v. Sebelius, No. 5:11-CV-17-CR (D.Vt. Jan. 2013) (Court-approved settlement, CMS
website discussing case) to maintain function and prevent or slow their decline or deterioration.

In the final rule establishing PDPM, 83 Fed. Reg. 39162 (Aug. 8, 2018), CMS described the
overpayments for therapy services under the prior reimbursement system, Resource Utilization
Groups, 83 Fed. Reg., 39183-39185. CMS recounted commenters’ concerns, with which it agreed,
that PDPM could result in facilities’ reducing therapy services that residents actually need, in light
of the dramatically changed financial incentives in PDPM. 83 Fed. Reg., 39186. CMS added items
to the discharge assessment to allow CMS to monitor the amount and intensity of therapy received
under PDPM.

In the final rule published in 2018, CMS indicated that it would give facilities a “non-fatal warning
edit” if they exceeded the permissible uses of group and concurrent therapy. 83 Fed. Reg., 39239.
CMS also indicated that it would continue to monitor group and concurrent therapy utilization
“and consider making future proposals to address abuses of this proposed policy or flag providers
for additional review should an individual provider consistently be found to exceed the proposed
threshold after implementation of the proposed PDPM.” 83 Fed. Reg., 39239.

In the final rule published August 7, 2019, just as PDPM was to go into effect, CMS revised the
definition of group therapy to permit groups of two to six residents. It reported:

Anecdotally, we have been told by an industry group that they would advise their facilities
to give as much group and concurrent therapy as possible based on the limit we set for
group and concurrent therapy, so that if the limit were 50 percent, they would advise their
facilities to give 50 percent group and concurrent therapy. This group informed us that they
plan to advise their facilities to furnish 25 percent of all therapy as group and concurrent
therapy.

84 Fed. Reg. 38728, 38749 (Aug. 7, 2019), Despite this blatant industry statement that it would
encourage facilities to exploit whatever therapy rules CMS permitted, CMS essentially ignored the
statement and reiterated its longstanding policy that most therapy should be individual therapy:

We note that we do not believe it would be appropriate to automatically provide the
maximum amount of group and concurrent therapy permitted under the percent cap set by
Medicare without considering the individual clinical needs of each patient. As we stated
previously, we expect therapists to determine the frequency, duration, and modality of
therapy based on sound clinical reasoning and the individual needs of each patient. Further,
as we stated above and in the FY 2020 SNF PPS proposed rule (84 FR 17635), we continue
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to believe that individual therapy is the preferred mode of therapy provision and should be
considered the standard of care in therapy services provided to SNF residents.

84 Fed. Reg., 38749-38750. CMS also promised: “We plan to implement a robust monitoring
program to assess compliance with the 25 percent cap, and based on our findings, we may propose
taking additional action in future rulemaking.” 84 Fed. Reg., 38748.

As PDPM went into effect in October 2019, the media immediately reported that thousands of
therapists had been laid off.'

In the proposed annual update to Medicare Part A payment rates, published April 15, 2021, CMS
presented “some of the results of our PDPM data monitoring efforts.” 86 Fed. Reg. 19954, 19985
(Apr. 15, 2021). CMS reported a dramatic 30% decline in therapy services received by residents
at SNFs, from 91 minutes per resident per day to 62 minutes per resident per day, and the
substantial shift from individual therapy to group and concurrent therapy. 86 Fed. Reg., 19986.
CMS also noted that PDPM had resulted in significantly higher payments to SNFs in the first year
of its implementation, $1.7 billion, or 5%. CMS’s response was to consider recalibrating the
Medicare rates, which the Center supported. We noted in our 2021 comments that CMS had
immediately and fully recalibrated rates for Fiscal Year 2012 when the transition from RUG-III to
RUG-IV resulted in $4.47 billion in overpayments, 12.5%, in Fiscal Year 2011. In 2021, however,
CMS chose in the final rules not to recalibrate the Medicare rates, in light of COVID-19 and the
public health emergency. CMS did not propose any efforts to ensure that residents received
the therapy they were denied following the transition to PDPM.

In June 2021, in response to the alarming decline in therapy services documented by CMS, the
Center made several recommendations in our comment letter, which we repeated in our comment
letter in 2023:

1. CMS should analyze the resident Discharge Assessment data since implementation of
PDPM and should publicly report its findings.

2. CMS should add a mandatory financial penalty for facilities that exceed the 25% cap
on group or concurrent therapy, with the penalty set at an amount to exceed the cost
of compliance with the limitations on group or concurrent therapy.

3. CMS should identify nursing facilities that dramatically changed the therapy services
they provide following implementation of PDPM and direct state survey agencies to
conduct surveys at those facilities in order to identify whether they violated the
Requirements for Participation, including resident assessment and care planning,
professional standards of quality, and provision of care and services. If survey
agencies identify noncompliance, CMS should cite appropriate deficiencies and
impose enforcement actions, specifically, per day civil money penalties that exceed the
cost of compliance.

! See Alex Kacik, “Therapists decry layoffs amid SNF reimbursement overhaul,” Modern Healthcare (Oct. 2, 2019);
Danielle Brown, ‘Therapist advocates sharing layoff concerns with CMS,” McKnight’s Long-Term Care News (Oct.
3,2019).
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4. CMS should consider reinstating a requirement for multiple resident assessments (as
in the prior reimbursement system, Resource Utilization Groups) to prevent the
gaming (and overstatement) that occurs with the single assessment on the fifth day of
a resident’s stay, as now required by PDPM.

As we wrote in our comment letter of June 5, 2023, the Center and colleagues expressed the
concern about what was missing in that year’s proposed rule: any discussion of, or efforts to
address, the dramatic decline in therapy services for nursing home residents following
implementation of PDPM. We were particularly concerned about CMS’s failure to ensure
meaningful realization of maintenance coverage of nursing and therapy services in SNFs, as
mandated in 2013 by the federal district court in Vermont in the nationwide class action Jimmo v.
Sebelius. We urged CMS to take all appropriate actions to ensure that residents actually
receive all the therapy services they need, whether for improvement or maintenance.

The Center once again urges CMS to take immediate appropriate action to ensure that all
residents receive the therapy services they need, whether for improvement or maintenance.

2. CMS should not use inpatient hospital wage data to set SNF rates, 92 Fed. Reg., 17683-
17686

As in past years, CMS proposes to continue using hospital inpatient wage data to determine SNFs’
wage rates. This policy automatically and artificially inflates SNFs’ reimbursement rates because
it is well-known, widely recognized, and publicly reported that nursing facilities typically pay
lower salaries to their nursing staff than hospitals pay — 10-20% lower for registered nurses,
according to Mary Ersek, “The Waltz: To Improve Nursing Home Care, Invest In The Workforce,”
Health Affairs (May 26, 2022).

Hospital wages for registered nurses and certified nurse aides are typically higher than SNF wages,
according to the Bureau of Labor Statistics (May 2024).

Category of nursing staff Hospital salaries Skilled nursing facility salaries
Registered nurse $97,260 $81,820
Licensed practical nurse $59,200 $64,170
Certified nurse aides $40,170 $39,170

From: Bureau of Labor Statistics (May 2024)

RN, https://www.bls.gov/ooh/healthcare/registered-nurses.htm#tab-5

LPNs, https://www.bls.gov/ooh/healthcare/licensed-practical-and-licensed-vocational-
nurses.htm#tab-5

CNAs, https://www.bls.gov/ooh/Healthcare/Nursing-assistants.htm#tab-5

CMS should use Bureau of Labor Statistics’ wage data for nursing facilities, rather than hospital
data. CMS’s continued use of hospital wages to calculate SNF Part A payment rates results in
significant overpayments to SNFs.
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We note that CMS cites the Bureau of Labor Statistics’ (BLS) data ten times in the proposed rule
and already uses BLS statistics to identify wages for administrative assistants and various
categories of therapists, 91 Fed. Reg., 17704, Table 18.

3. CMS should audit Medicare cost reports

Although the Medicare, Medicaid, and SCHIP Benefits Improvement and Protection Act of 2000
(BIPA), Pub. L. 106-554, authorizes CMS to establish a SNF-specific wage index, CMS again
describes the task as “unfeasible:”

[A]uditing all SNF cost reports, similar to the process used to audit inpatient hospital cost
reports for purposes of the IPPS wage index, would place a burden on providers in terms

of recordkeeping and completion of the cost report worksheet. Adopting such an approach
would require a significant commitment of resources by CMS and the Medicare
Administrative Contractors (MACs), potentially far more than those required under the
IPPS, given that there are nearly five times as many SNFs as there are inpatient hospitals.

91 Fed. Reg., 17684. As we have argued before, CMS’s concerns are not persuasive. Requiring
facilities to complete cost reporting worksheets should not be viewed as burdensome; such a
requirement is essential to understanding how facilities actually spend their reimbursement.
Moreover, facilities are already required to complete cost reports. The missing action is meaningful
auditing of these cost reports.

The failure to audit cost reports has two significant consequences. First, CMS overpays facilities
for staffing. And second, the complete absence of any federal oversight of cost reports results in
CMS’s allowing facilities to hide significant profits in related party transactions. Medicare
reimbursement intended for care is diverted to excessive private profit.

In December 2024, the HHS Office of Inspector General (OIG) reported in Some Selected Skilled
Nursing Facilities Did Not Comply With Medicare Requirements for Reporting Related-Party
Costs, A-07-21-02836 (Dec. 2024), that $65.4 billion of the $160.4 billion in Medicare payments
received by nursing homes from 2015 through 2020 (more than one-third of all Medicare
reimbursement to SNFs) went to related parties. The OIG audit found that seven of the 14 facilities
whose cost reports it reviewed “‘did not properly adjust some of their related-party costs to
Medicare-allowable costs as required, which resulted in more than $1.7 million in overstated
costs.””

A 2024 paper by Andrew Olenski and Ashvin Gandhi analyzing 24 years of Medicaid cost reports
in Illinois, “Tunneling and Hidden Profits in Health Care,” “estimated that in 2019, ‘63% of
nursing home profits were hidden and tunneled to related parties through inflated transfer prices.’”
Olenski and Gandhi suggest that “firms are increasingly using related parties as a means to tunnel
profits” and that “a staggering share of nursing home profits go unreported, instead flowing
through related parties.” They found that the mean hidden profit for related parties was $306,080.
In assessing the magnitude of tunneled profits, the researchers calculate that mean staffing ratios
would dramatically increase if the hidden profits were spent on staff — by nearly 0.23 hours per
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resident day (HPRD) of registered nurse (RN) time, a 28.9% increase, or by 0.47 HPRD of certified
nurse aide (CNA) time, a 21.0% increase.

Sean Campbell and Charlene Harrington, “For-profit nursing homes are cutting corners on safety
and draining resources with financial shenanigans — especially at midsize chains that dodge public
scrutiny,” The Conversation (Mar. 14, 2024), describes “an industry that places a premium on cost
cutting and big profits, with low staffing and poor quality, often to the detriment of patient well-
being.” Regulations are “weak and poorly enforced . . . with financially insignificant penalties.”
“Federal regulators have neglected the problem as each year likely billions of dollars are funneled
out of nursing homes through related parties and into owners’ pockets.”

In April 2025, an analysis of cost reports filed by nursing homes with federal regulators found that
about 78% “operate multiple entities with the same or related owners,” shielding profits by paying
more than allowable costs for these services provided by the related entities. Ted Sherman, “An
inside game: Inside the ‘multibillion-dollar game’ to funnel cash from nursing homes to sister
companies,” NJ.com (Apr. 30, 2025).

The National Consumer Voice for Quality Long Term Care (“Consumer Voice™) reported in its
2023 report Where Do the Billions of Dollars Go? A Look at Nursing Home Related Party
Transactions, that there is little evidence that CMS seriously audits Medicare cost reports, when
so many cost reports have blank pages or missing information and contain glaring errors. The result
of the lack of federal oversight is that skilled nursing facilities, with impunity, divert billions of
dollars from resident care to related party transactions.

Another report by Consumer Voice and Michigan Elder Justice Initiative, “Public Funds into
Private Pockets: How Nursing Homes May Be Hiding Profits and Depriving Residents of Care
and Quality,” p. 13 (Jun. 4, 2025), finds that four Michigan nursing home chains “paid related
party companies $544.5 million, $122.57 million of which exceeded the Medicare allowable cost
reports, according to their own cost reports.”

The Center urges CMS to conduct audits of Medicare cost reports, as Congress authorized nearly
25 years ago, for two important purposes: (1) to begin the process of developing a SNF-specific
wage index in order to avoid the overpayments that result from using hospital wages; and (2) to
take action to ensure that skilled nursing facilities stop diverting Medicare reimbursement from
resident care to related parties and inflated owner profits.

Until it implements a comprehensive auditing and enforcement program, CMS must (1) regularly
run data integrity checks to identify cost reports with outlying or missing data for review, (2)
implement a spot audit process to evaluate a specified percentage of cost reports each year, and (3)
take appropriate corrective and enforcement action.

4. CMS should require the submission of audited cost reports
In addition, CMS should propose regulations to require SNFs to submit audited cost reports

(reports that have been audited by a certified auditing agency) to CMS annually, instead of
completing and submitting cost report forms, as they do now. Facilities already get audited
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cost reports that they regularly use with investors and owners. For small facilities whose revenues
do not exceed specified small amounts, the regulations could create exceptions to audited cost
report requirements.

5. Consolidated Billing, 91 Fed. Reg., 17688-17689

Section 103 of the Medicare, Medicaid, and SCHIP Balanced Budget Refinement Act of 1999
(BBRA 1999) authorizes the exclusion of individual high-cost, low probability services within
several broad categories (chemotherapy items, chemotherapy administration services, radioisotope
services, and customized prosthetic devices) that are otherwise subject to consolidated billing. We
appreciate CMS’s explicit solicitation of HCPCS codes in five categories (chemotherapy items,
chemotherapy administration services, radioisotope services, customized prosthetic devices, and
blood clotting factors). We will continue to identify additional HCPCS codes.

We appreciate publication of the “2026 Annual SNF Consolidated Billing HCPCS Update,” which
is reached through a Download link at CMS, 2026 Part A MAC Update. This excel worksheet
enables residents and their families, as well as skilled nursing facilities, to learn whether the
services prospective residents need are included or excluded from consolidated billing. Over the
years, the Center has often heard from prospective nursing home residents who are denied
admission because they needed expensive cancer medications. Using the 2026 Update, the Center
has successfully assisted Medicare beneficiaries seeking placement in a nursing home who were
initially denied admission because of concerns about consolidated billing. Pointing out that the
specific chemotherapy drugs needed by the beneficiary were excluded from consolidated billing
resulted in a nursing home placement.

6. Skilled Nursing Facility Quality Reporting Program (SNF QRP), 91 Fed. Reg., 17692-
17701

Quality measures currently used in SNF QRP include nine MDS-based measures. 91 Fed. Reg.
17692, Table 12. The Center continues to oppose the use of minimum data set (MDS) (assessment-
based) quality measures. MDS-based measures are often inflated by SNFs (1) to give themselves
higher ratings in the five-star quality rating system (because a five-star rating in quality measures
automatically boosts a facility’s overall star rating by one star) and (2) to claim they have “five
stars” in “quality.”

Self-reported MDS-based measures are notoriously inaccurate and have been known for a long
time to understate poor resident outcomes. Katie Thomas, “Medicare Star Ratings Allow Nursing
Homes to Game the System,” The New York Times (Aug. 24,2014); Abt Associates, Nursing Home
Compare Five-Star Quality Rating System. Year Five Report [Public Version] Final Report, p. 32,
Figure 3.9 (Jun. 16, 2014) (documenting the dramatic shift in the distribution of quality measure
ratings, 2009-2013).

Moreover, researchers have found that the specific measures relied on by CMS are inaccurate,
understate poor outcomes, and are particularly inaccurate for nonwhite residents.
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In the first “national-level assessment of how nursing homes self-report major injury fall rates,
which are used by CMS for quality measurement and public reporting,” researchers “found
substantial underreporting on the specific Minimum Data Set (MDS) item (J1900C) used by NHC
[Nursing Home Compare].” Prachi Sanghav, Shengyuan Pan, Daryl Caudry, “Assessment of
nursing home reporting of major injury falls for quality measurement on nursing home
compare,” Health Services Research, p. 5. 2019;00:1-10. Only 57.5% of residents’ major injury
falls that were identified in Medicare hospital admissions claims data were reported on residents’
assessment data.

Researchers analyzed 100% of major injury falls in hospital admissions claims data from the
Medicare Provider Analysis and Review (MedPAR) for the period January 1, 2011 to September
30, 2015 (150,828 falls). They compared these claims data to facilities’ self-reported MDS data
for the same period, focusing on J1900C (major injury during current stay), “as the responses to
this question for long-stay residents are used to create an NHC quality measure and are part of the
star rating algorithm.” Researchers found

e Only 57.5% of the claims were reported on MDS.

e More falls were reported on MDS for long-stay residents (62.9%) than for short-stay
residents (47.2%).

e More falls were reported on MDS for white residents (59.0%) than for nonwhite
residents (46.4%).

o Long-stay white residents had the highest reporting rate (64.5%), while short-stay
nonwhite residents had the lowest reporting rate (37.4%).

Researchers also found poor correlations between claims-based falls rates and quality measure star
ratings and overall ratings. At least 75% of the nursing facilities had a four- or five-star quality
measure rating and half the facilities had four- and five-star overall ratings. /d. 4-5, Table 4.

As a matter of policy, the researchers suggested in 2019 that “claims-based measures may be useful
supplements or replacements for the MDS-based patient safety indicator.”

Another study similarly found that SNFs substantially under-report both falls and pressure ulcers.
Comparing pressure ulcer rates reported by SNFs with pressure ulcer rates from patients who were
readmitted to the hospital from the SNFs, Integra Med Analytics found that SNFs under-reported
three quality measures — pressure ulcers, urinary tract infections (UTIs), and falls. Integra Med
Analytics, Underreporting in Nursing Home Quality Measures (Aug. 25, 2020), The researchers
found “low correlations between self-reported and hospital-based measures for pressure ulcers,
UTIs and falls at .02, .04 and .09 respectively, indicating that the self-reported measures were
inconsistent with hospital-based diagnoses.”

Integra Med Analytics reported, “The median ratio of the self-reported and hospital-based pressure
ulcer rates was 0.48, indicating that over half of SNFs under-reported by at least a factor of two.”
The researchers described their analysis as “a conservative measure of under-reporting; the
hospital data only included patients that were re-admitted to the hospital in the numerator and any
SNF patients with pressure ulcers that were not re-admitted to the hospital weren’t counted.”
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The consequences of under-reporting were significant. One facility studied by the company ‘“had
a low self-reported UTI rate of less than 1 in 1,000 which is in the first percentile of the self-
reported rates. However, 5.8% of this SNF’s admissions were re-hospitalized with a UTI, which is
in the 86" percentile for the hospital-based measure.”

7. Measures

CMS is proposing a measure on advanced care planning. 91 Fed. Reg., 17694-17695. Although
the NPRM provides few details about such a proposed measure, the Center supports the statement
that the measure should prioritize evidence-based outcome measures (although we do not know
what types of outcome measures CMS is considering) and reiterate our concern that the advanced
care planning measure should not be based on MDS-based measures, for the reasons discussed
above.

CMS also reports that it is considering the requirement that MDS data be submitted for all SNF
residents, those in Medicare Advantage as well as those in traditional Medicare. 91 Fed. Reg.
17698-17701. The Center supports reporting of MDS assessment data for all residents, which will
help achieve the goal of “quality of care provided by the SNF to the residents receiving care in that
facility.” 91 Fed. Reg., 17699.

Thank you for the opportunity to comment.

Sincerely,

@\6 2 7 L3 —

Toby S. Edelman

Senior Policy Attorney
Washington, D.C.

Center for Medicare Advocacy

tedelman@MedicareAdvocacy.org
(202) 293-5760
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