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CMS Rate Notice, Skilled Nursing Facility Updates
And Other Issues!

I. ADMINISTRATIVE UPDATES
CMS Rate Notice Comments

The Centers for Medicare & Medicaid Services (CMS) released the Contract Year (CY) 2027 Medicare
Advantage (MA) and Part D Advance Rate Notice. The annual notice establishes payment rates for MA and
Medicare Part D plans for the next year. The notice included a change to risk adjustment policy that could
improve accuracy and limit overpayments. A few resources:
e Contract Year (CY) 2027 Medicare Advantage (MA) and Part D Advance Rate Notice
e Senate Judiciary Committee majority staff report, “How UnitedHealth Group Puts the Risk in Medicare
Advantage Risk Adjustment,” exposing how plans can game the MA risk adjustment system.
e Medicare Payment Advisory Commission (MedPAC) discussion: March 2025 report to the Congress--
Chapter 11: The Medicare Advantage program: Status report

C&D Rule Comments

In collaboration with several advocacy partners, CMA submitted comments to a proposed rule issued by the
Centers for Medicare & Medicaid Services (CMS) titled “Medicare and Medicaid Programs; Contract Year 2027
Policy and Technical Changes to the Medicare Advantage Program, Medicare Prescription Drug Benefit
Program, Medicare Cost Plan Program” at 90 Fed Reg 54894 (Nov. 28, 2025) (CMS-4212-P). This proposed
rule would make changes to MA and Part D starting in 2027.

CMA’s comments included the following issues:

e Special Enrollment Period (SEP) for Provider Terminations — CMA supported a proposal by CMS to
broaden a current SEP by no longer requiring a ““significant provider network change” to trigger the SEP
right

e Proposals to Roll Back Important Consumer Protections Surrounding the Sale of Medicare Advantage
and Part D plans — CMA expressed our opposition to CMS’ proposals to, among other things:

e Removing reference to State Health Insurance Assistance Programs (SHIPs) in disclaimers
required of third-party marketing organizations (TPMOs)

! Disclaimer: the views expressed in this Issue Brief and during the Alliance call are solely those of the Center for Medicare
Advocacy.
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o Rescinding the 12-hour delay between educational and marketing events by plans, agents and
brokers

e Rescinding the 48-hour delay between completing a Scope of Appointment (SOA) form and a
marketing visit with an agent/broker

o Rescinding prohibition on collected SOA forms at educational events

Rescinding Requirement that MA plans issue a Notice of Availability concerning language assistance
and auxiliary aids, instead deferring to the HHS Office of Civil Rights regarding management of any
requirements concerning language assistance and auxiliary aides — CMA expressed our opposition to this
proposal

Adding, Updating and Removing Star Ratings Measures — CMA expressed support for adding
“Depression Screening Follow-Up” as a new measure and encouraged CMS to add “Integration of SUD
Treatment” as a measure, but expressed opposition to several proposals, including: removal of the Health
Equity Index (HEI) reward and replacing it with the historical reward factor; removing quality metrics
measuring whether Medicare Advantage Plans provide access to foreign language interpreters and Deaf
communication access (via TTY); eliminating measures of how plans respond to appeals of claim denials;
and removing the “Members Choosing to Leave the Plan” measure

Proposals to improve a state’s ability to engage in oversight of Dual Eligible Special Needs Plans (D-
SNPs), which CMA supported

Rescission of Medicare Advantage Mid-Year Supplemental Benefits Notices, which CMA opposes

CMA’s full comments are available at medicareadvocacy.org/wp-content/uploads/2026/01/CMA-comments-
CD-2027.pdf

I1. SKILLED NURSING FACILITY UPDATES

Nursing home staffing levels

The Centers for Medicare & Medicaid Services (CMS) published an interim final rule with comment to repeal
the numerical requirement of the final nurse staffing rule (2024) (3.48 hours per resident day of nursing care
(HPRD), divided among various categories of nurses) and the requirement for registered nurses 24 hours per
day seven days per week. The modest 3.48 HPRD requirement would have required additional staffing
primarily in nursing homes that have the lowest nurse staffing levels. The registered nurse requirement
reflected a recommendation made by experts for many decades. Experts had estimated that implementation of
the final staffing rule would save 13,000 residents’ lives per year.

“CMS Rescinds Nursing Home Nurse Staffing Rule” (CMA Alert, Dec. 4, 2025)

“CMA Submits Comments Opposing Repeal of the Final Nurse Staffing Rule” (CMA Alert, Jan. 22,
2026)

“Opposition to Repeal of Nursing Home Nurse Staffing Rule” (CMA Alert, Feb. 19, 2026)

A January 2026 revision to the Special Focus Facility Program (88 nursing homes nationwide providing
extremely poor care over many years) replaced staffing with “prevalence of falls” as the factor that CMS and
states should emphasize as they identify new SFFs. This revision is further evidence of CMS’s downplaying
the importance of nurse staffing.
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e “CMS Revises Nursing Home Special Focus Facility Program, Eliminating Focus on Staffing” (CMA
Alert, Feb. 5, 2026)

Other nursing home changes

CMS indefinitely suspends off-cycle Medicare revalidation process for nursing homes, which was intended to
require disclosure of information about nursing home ownership, particularly by private equity and real estate
investment trusts. Problems with these ownership types were first highlighted by The New York Times in 2007,
leading to legislation enacted in the Affordable Care Act, and ultimately regulations and changes to Medicare
enrollment for skilled nursing facilities.

e “CMS Indefinitely Suspends Off-Cycle Medicare Revalidation Process for Nursing Homes” (CMA
Alert, Jan. 8, 2026)

Exclusions from consolidated billing

Skilled nursing facilities must pay for all care and services that a resident in a Part A Medicare stay needs (a
practice known as consolidated billing), unless the services are specifically excluded from consolidated billing.
This issue often arises when residents need expensive chemotherapy drugs, many of which are excluded. CMS
published the updated exclusions list for 2026.

e “List of Exclusions from Nursing Home Consolidated Billing Updated for 2026” (CMA Alert, Dec. 18,
2025)

o “Getting Chemotherapy While in a Nursing Home” (CMA Alert, Dec. 11, 2025)

Nursing home enforcement at the state level

The New Jersey Office of the State Comptroller has issued reports and engaged in administrative action and
litigation to remove from nursing home ownership in New Jersey the owners that historically and consistently
provide the poorest care to residents. The Center for Medicare Advocacy considers the Office’s approach a
model for other states.

o “New Jersey Once Again Demonstrates How Nursing Home Enforcement Should Be Done”
(CMA Alert, Feb. 5, 2026) (describing current efforts and listing prior Alerts)

ITI. LITIGATION UPDATE

e FOIA Litigation re: H.B. 1. The Budget Reconciliation Act of 2025 (H.R. 1) enacted sweeping eligibility
restrictions that strip Medicare benefits from an estimated 100,000 lawfully present immigrants. These
individuals have lived, worked, and paid Medicare taxes in the United States, often for decades, with the
expectation of coverage upon retirement or disability. While U.S. citizens and green card holders remain
eligible, H.R. 1 excludes several specific categories of lawfully present residents, including:

e Refugees and asylees.

e Individuals with Temporary Protected Status (TPS).

e Survivors of human trafficking and domestic violence.
e Those granted humanitarian parole.


https://medicareadvocacy.org/cms-revises-special-focus-facility-program/
https://medicareadvocacy.org/cms-suspends-snf-off-cycle-medicare-revalidation/
https://medicareadvocacy.org/consolidated-billing-exclusions-2026/
https://medicareadvocacy.org/getting-chemotherapy-while-in-a-nursing-home/
https://medicareadvocacy.org/nj-does-nursing-home-enforcement-right-again/

These restrictions took effect on July 4, 2025, for new enrollees and are scheduled to impact current
enrollees starting in January 2027.

To understand how these drastic changes are being implemented, the Center for Medicare Advocacy, along
with Justice in Aging, the National Immigration Law Center, and Refugee Council USA, filed Freedom of
Information Act (FOIA) requests with the Social Security Administration (SSA) and the Centers for
Medicare & Medicaid Services (CMS) on September 15, 2025. We requested critical training materials,
internal guidance, and beneficiary impact assessments.

Despite the law being in effect for over six months, both agencies have refused to provide any
transparency. SSA denied our request for expedited processing on December 17, 2025. CMS issued a
similar denial on February 5, 2026. To date, neither agency has produced a single document or provided
public guidance to help beneficiaries navigate these changes during critical enrollment periods.

In response to this stonewalling, CMA will be escalating legal pressure and will be filing a FOIA lawsuit in
the coming days to compel the agencies to release these records.

Beitzel v. Becerra, No. 2:23-cv-01932 (E.D. Cal.), No. 24-3528 (9th Cir.) (Notice regarding Self-
Administered Drugs). The Center for Medicare Advocacy and Community Legal Services at the
McGeorge School of Law filed this class action on September 8, 2023 on behalf of beneficiaries who have
lost Part B coverage for medically necessary, expensive drugs with no warning. The lead named plaintiff
requires an injectable drug that — for years — was administered to him in a clinic by health care
professionals to treat symptoms of Crohn’s disease. He also has Parkinson’s disease and cannot administer
the drug himself due to his disability. The drug was covered under a provision that allows Medicare Part B
to pay for drugs that are furnished “incident to the services of a physician.” Then, unbeknownst to the
plaintiff, Medicare deemed the drug to be “usually self-administered by the patient,” meaning it would no
longer be covered for him as it had been, under Part B.

Medicare provided no notice of this discontinuation of coverage and does not require medical practitioners
to provide notice. Only after the plaintiff received several additional scheduled injections from the clinic
did he learn that the drug was no longer covered by Part B and that Medicare held him responsible for its
full cost, which was over $40,000 per injection. The plaintiffs challenge Medicare’s policy of requiring no
notice when a drug that was excluded by Part B is added to the “self-administered drug list” (SAD List)
and thus excluded from such coverage, but nonetheless holding beneficiaries liable for the cost. They raise
due process and statutory claims to ensure that beneficiaries can make informed decisions about how to
receive these medications when there has been a change in Medicare’s coverage terms. Plaintiffs filed an
amended complaint with an additional plaintiff on December 26, 2023, and a motion to certify a
nationwide class on January 30, 2024. The government filed a motion to dismiss the amended complaint on
January 31, 2024.

The district court granted the motion to dismiss in April 2024. The judge held that he lacked jurisdiction
under 42 U.S.C. § 405(g) over the claims of two Plaintiffs because they had not exhausted administrative
remedies and waiver of exhaustion did not apply. He held that Beitzel, the remaining Plaintiff, lacked
Article III standing to seek prospective relief, and had failed to state a claim for which relief could be
granted for all of his claims. Plaintiffs appealed to the Ninth Circuit in June 2024 on their constitutional
and Medicare statutory claims.

Oral argument before the Ninth Circuit was held on June 10, 2025. On June 23, 2025, the court issued a
decision reversing and remanding the decision of the district court. It held that it has subject matter
jurisdiction over all of Plaintiffs’ claims, concluding that waiver of exhaustion applied to claims that had
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not been fully administratively exhausted. The court also decided that Plaintiffs have standing for
prospective injunctive relief because a properly framed injunction would redress their injuries. Finally, it
held that Plaintiffs sufficiently pleaded due process and statutory claims.

On remand, the parties agreed to enter settlement negotiations before the U.S. Magistrate assigned to the
case. Settlement discussions have been productive and are ongoing.

Read the News Release
Read the First Amended Complaint

Barton Reeves v. Becerra, No. 3:24-cv-01097 (D. Conn.) (SNF coverage). In June 2024, the Center for
Medicare Advocacy requested federal court review of a fundamentally erroneous decision regarding
coverage of skilled nursing facility (SNF) care. The case involves services for a Connecticut resident who
was dully-eligible for both Medicare and Medicaid benefits. After a hearing with an Administrative Law
Judge (ALJ), the Center won Medicare coverage of the beneficiary’s SNF services because he received
“daily, skilled rehabilitation services” in the form of occupational therapy. Medicare law is definitive about
covering SNF care when qualified beneficiaries receive “daily skilled” care, which can be either nursing
services or rehabilitation services (such as physical or occupational therapy). However, after the ALJ
issued a favorable decision, a Medicare contractor stepped in and referred the decision to the next level of
appeal—the Medicare Appeals Council—for additional review. Misreading the controlling law and
regulations, the contractor claimed that coverage of inpatient SNF services can only be based on daily
skilled nursing services, and not on daily skilled rehabilitation services. Alarmingly, the Appeals Council
agreed with this blatant misstatement of the law and found that Medicare could not cover the SNF care in
question.

It is particularly troubling that CMS’s contractor went out of its way to overturn a duly-considered and
legally correct ALJ decision, and that the Appeals Council — the highest level of review in Medicare’s
administrative appeal system — affirmed the incorrect argument. Unfortunately, it is difficult to correct even
obvious errors in Medicare’s appeal system. The Center appealed the Council’s decision to federal district
court on behalf of Connecticut’s Department of Social Services, which bore the costs of the services that
Medicare should have paid for.

In September 2024, the government filed a motion to remand the case to the Medicare agency pursuant to
“sentence six” of the appeal provision of the statute, meaning that the federal court would make no finding
on the agency’s final administrative decision and the case would essentially be “reset.” The plaintiff
opposed the motion, explaining that the agency should not have a “second bite at the apple” via a remand
with no substantive ruling or guidance from the court. This is especially true given the plaintiff’s
allegations regarding the Appeals Council’s fundamentally erroneous decision and the threat it poses to
coverage of critical medical services. The District Court recently denied the government’s motion and now
the case will proceed.

Barrows v. Becerra, 24 F.4" 116 (2d Cir. 2022) (Beneficiary Appeals of Observation Status). In
November 2011, the Center for Medicare Advocacy and Justice in Aging filed a class action lawsuit on
behalf of individuals who have been denied Medicare Part A coverage of hospital and nursing home stays
because their care in the hospital was considered "outpatient observation" rather than an inpatient
admission. When hospital patients are placed on observation status, they are labeled "outpatients," even
though they are often on a regular hospital floor for many days, receiving the same care as
inpatients. Because patients must be hospitalized as inpatients for three consecutive days to receive
Medicare Part A coverage of post-hospital nursing home care, people on observation status do not have
access to nursing home coverage. They must either privately pay the high cost of nursing care or forgo that
5
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skilled care. The number of people placed on observation status has greatly increased as CMS has strictly
enforced its definition of which services hospitals should bill as inpatient/Part A and which services they
should bill as observation/Part B. However, CMS has not allowed beneficiaries to appeal the issue of
whether their hospitalizations should be classified as observation or as inpatient for Medicare coverage
purposes.

After a dismissal by the district court, a remand by the Second Circuit, substantial motion practice and
discovery, a bench trial on the merits of the due process claim was held in August 2019. In March 2020,
the trial court issued a decision. Alexander v. Azar, 613 F. Supp. 3d 559 (D. Conn. 2020). It held that the
Secretary of Health and Human Services violates the Fifth Amendment Due Process Clause by not
allowing certain patients to appeal their placement on observation status. Thus, as matter of constitutional
due process, patients who are admitted as inpatients by a physician, but whose status is changed to
observation by their hospital, have the right to appeal to Medicare and argue for coverage as hospital
inpatients. In this ruling, the court held that there is a protected property interest in Medicare Part A
coverage. The court did not, however, find a due process violation for patients whose doctors never order
inpatient status, or whose status is switched only from observation to inpatient. It drew a distinction
between the actions of doctors and the actions of hospital utilization review staff. The court modified the
existing class definition accordingly.

The court ordered that the agency establish an appeals process for class members, under which they can
argue that their inpatient admission satisfied the relevant criteria for Part A coverage—for example, that the
medical record supported a reasonable expectation of a medically necessary two-midnight stay at the time
of the physician’s inpatient order. Certain patients will be able to pursue these appeals in an expedited
manner while still hospitalized. In May 2020, the government appealed the district court’s trial decision to
the Second Circuit. The Second Circuit affirmed the trial court’s decision in full on January 25, 2022.
Barrows v. Becerra, 24 F.4" 116 (2d Cir. 2022).

The government implemented the court’s injunction via notice-and-comment rulemaking. After substantial
delays, the government published a Notice of Proposed Rulemaking (NPRM) in the Federal Register in
December 2023. Class counsel Center for Medicare Advocacy, Justice in Aging, and Wilson Sonsini
Goodrich & Rosati submitted detailed comments on the NPRM, as did a broad coalition of 75 national as
well as state and local beneficiary advocacy organizations. The government issued the final rule
implementing the court’s judgment in October 2024. See 89 Fed. Reg. 83240 (Oct. 15, 2024). The
regulations create processes for both retrospective and prospective appeals for eligible beneficiaries who
disagree with their hospital’s decision to reclassify them form inpatients to outpatients receiving
observation services. 42 C.F.R. §§ 405.931-938 (retrospective) and 42 C.F.R. §§ 405.1210-1212
(prospective). The retrospective appeals are for class members who were denied the right to appeal their
patient status in the past, and will be available for a closed period of time. Prospective appeals will be
available on an ongoing, expedited basis for eligible beneficiaries who are still in the hospital and need a
quick determination of whether they qualify for inpatient status. This will assist patients who require a
qualifying inpatient hospital stay for coverage of SNF care. Eligible beneficiaries who do not file within
the expedited time frame will still be able to request review of their patient status on a standard appeal time
frame.

Retrospective appeals became operational on January 1, 2025 and prospective appeals became operational
on February 14, 2025. The deadline for requesting a retrospective appeal (for the claim period prior to
February 14, 2025) expired on January 1, 2026.

Resources for observation status appeals:
o Observation status appeal resources are available here.
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For answers to frequently asked questions from people who think they may be class members,
please see the Center’s website here.

Case Study — Observation Status Appeal Results in Nursing Home Coverage

Recording of a Webinar conducted January 22, 2025 on the appeals processes is available here.
Article in the National Academy of Elder Law Attorneys’ NAELA NEWS: A New Right to
Appeal “Observation Status” in Medicare
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