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I. LEGISLATIVE UPDATES 
 
Continuing Resolution 
 
After the longest government shutdown in history (43 days), the government reopened on Thursday, November 
13, 2025 after the Continuing Resolution (CR) was signed into law. The package included a three-bill “minibus” 
of full-year funding for the Department of Agriculture and the FDA, the Department of Veterans Affairs and 
military construction projects and the operations of Congress. Under the measure, all other agencies are funded 
through Jan. 30, 2026. Under the terms of the agreement in the Senate, there will be a vote in mid-December on 
a bill to extend enhanced tax credits under the Affordable Care Act that are set to expire at the end of the year, 
driving up premiums for more than 20 million Americans. 
 
While the legislation does not address the expiration of the Affordable Care Act exchange tax credits, some of 
the provisions it does include are Medicare Extenders. The CR provides funding retroactive to October 1 and 
continuing through January 30 for: 

o Telehealth and acute hospital at home services.  
o Community health centers. 
o National Health Service Corps and teaching health centers that operate general medical education 

programs. 
o The Special Diabetes Program.  
o Outreach and assistance for low-income programs including State Health Insurance Assistance 

Programs (SHIPs), Area Agencies on Aging (AAAs), and Aging and Disability Resource Centers 
(ADRCs). 

 
The CR waives triggering of the “Medicare Sequester” that would have applied under the Statutory Pay-As-You-
Go Act of 2010 (S-PAYGO). As enacted, OBBBA added $3.4 trillion to the deficit through 2034, which triggered 
automatic, mandatory S-PAYGO cuts, also known as sequestration. Without the waiver in the CR, OMB would 
be required to implement a 4% reduction to most Medicare spending starting January 1, including payments to 
hospitals, physicians and other health care providers, Medicare Advantage plans, and standalone prescription 
drug plans. Before OBBBA, Congress had not allowed the law to go into effect (despite repeated increases in 
deficit spending). If the S-PAYGO cuts were to go into effect, most analysts believe the 4% cut would have been 

 
1 Disclaimer: the views expressed in this Issue Brief and during the Alliance call are solely those of the Center for Medicare 
Advocacy.  
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added to the 2% sequester already in place, resulting in 6% payment cuts. The ongoing 2% sequester results from 
the Budget Control Act of 2011 (BCA). Unlike S-PAYGO, Congress has generally allowed the BCA to be in 
effect since 2013, temporarily suspending the sequester only during the COVID-19 public health emergency and 
then reinstating the full 2% sequestration on July 1, 2022. 
 

• Majority News Release | Majority News Releases | News | United States Senate Committee on Appropriations 
 
 
Medicare Telehealth 
 
Telehealth became not only popular, but necessary, during the Covid-19 pandemic. Eliminating requirements 
for in-person office visits became a lifeline for many, but particularly for individuals living in rural areas, without 
transportation, or with compromised immune systems. Recognizing its value, Congress has since taken steps to 
extend the Covid-era flexibilities, however in most cases, only temporarily. The agreement to open the federal 
government restores federal funding and extends Medicare telehealth flexibilities through Jan. 30, 2026. Virtual 
care provided during the shutdown will be covered retroactively. 
 

• Medicare Telehealth in Limbo - Center for Medicare Advocacy 
 
II. ENROLLMENT CHALLENGES AND UPDATES 
 
The Medicare Annual Coordinated Election Period (ACEP), commonly known as the Open Enrollment Period 
or OEP, is the period during which individuals review their Medicare coverage for the next year and consider 
their options. At this time, beneficiaries can return to or continue in Traditional Medicare, or can make changes 
to their Medicare Advantage (MA) or Part D prescription drug plan (PDP). Individuals who are enrolled in an 
MA plan as of January 1 will be able to switch MA plans or disenroll from MA and return to Traditional 
Medicare and pick up a stand-alone Part D plan (PDP). The opportunity to make these changes last only for the 
first 3 months of the calendar year, and people who already have stand-alone PDPs do not have this right. 
Since the OEP began on October 15, CMA has fielded reports from Connecticut beneficiaries and 
professionals experiencing confusion and challenges as they navigate enrollment options. Between the federal 
government shutdown, Medicare website glitches, changes to plan offerings, and confusion regarding plan 
communications, this year’s OEP had a somewhat turbulent start. 
 

• Open Enrollment begins with some hurdles and confusion - Center for Medicare Advocacy 
 
The Medicare Part A and B premiums, deductibles, and other cost-sharing amounts for 2026 were released 
Friday, November 14 by CMS. These numbers include standard cost-sharing for the Medicare program, as well 
as information on higher Part B and D premiums for higher earners (called Income-Related Monthly 
Adjustment Amount or IRMAA). The standard Part B premium, which is owed for both traditional Medicare 
and Medicare Advantage enrollees, is increasing by $17.90, from $185 in 2025 to $202.90 in 2026. The Part B 
deductible is increasing by $26, from $257 to $283. The Part A inpatient hospital deductible is increasing by 
$60, from $1,676 to $1,736.  
Since these numbers are being released about a month into the Open Enrollment Period, many beneficiaries 
have already made their enrollment decisions for 2026, without having had access to this information. 
Beneficiaries who have already made an enrollment decision during the OEP should know that they can still 
change their enrollment again if they wish, as long as they do so before the end of the OEP. Whatever 
enrollment decision they make last will be the one that is in effect on January 1, 2026.  

The full CMS Fact Sheet can be found here. 

https://www.appropriations.senate.gov/news/majority/bill-text-continuing-appropriations-act-2026
https://medicareadvocacy.org/medicare-telehealth-in-limbo/
https://medicareadvocacy.org/open-enrollment-begins-with-some-hurdles-and-confusion/
https://nam12.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.cms.gov%2Fnewsroom%2Ffact-sheets%2F2026-medicare-parts-b-premiums-deductibles&data=05%7C02%7CMLambert%40medicareadvocacy.org%7C74681b135d5d4300f40d08de25f83c69%7Cf045325aa5604470bbee8252fd2073b2%7C0%7C0%7C638989945275487099%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=bVxXf0W0R%2BxsGGd3xQ33Ihu0h31Bz%2BA7sXy1uHVXPc0%3D&reserved=0
https://www.cms.gov/newsroom/fact-sheets/2026-medicare-parts-b-premiums-deductibles
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III. LITIGATION UPDATE  
 
• Beitzel v. Becerra, No. 2:23-cv-01932 (E.D. Cal.), No. 24-3528 (9th Cir.) (Notice regarding Self-

Administered Drugs). The Center for Medicare Advocacy and Community Legal Services at the 
McGeorge School of Law filed this class action on September 8, 2023 on behalf of beneficiaries who have 
lost Part B coverage for medically necessary, expensive drugs with no warning. The lead named plaintiff 
requires an injectable drug that – for years – was administered to him in a clinic by health care 
professionals to treat symptoms of Crohn’s disease. He also has Parkinson’s disease and cannot administer 
the drug himself due to his disability. The drug was covered under a provision that allows Medicare Part B 
to pay for drugs that are furnished “incident to the services of a physician.” Then, unbeknownst to the 
plaintiff, Medicare deemed the drug to be “usually self-administered by the patient,” meaning it would no 
longer be covered for him as it had been, under Part B. 

 
Medicare provided no notice of this discontinuation of coverage and does not require medical practitioners 
to provide notice. Only after the plaintiff received several additional scheduled injections from the clinic 
did he learn that the drug was no longer covered by Part B and that Medicare held him responsible for its 
full cost, which was over $40,000 per injection. The plaintiffs challenge Medicare’s policy of requiring no 
notice when a drug that was excluded by Part B is added to the “self-administered drug list” (SAD List) 
and thus excluded from such coverage, but nonetheless holding beneficiaries liable for the cost. They raise 
due process and statutory claims to ensure that beneficiaries can make informed decisions about how to 
receive these medications when there has been a change in Medicare’s coverage terms. Plaintiffs filed an 
amended complaint with an additional plaintiff on December 26, 2023, and a motion to certify a 
nationwide class on January 30, 2024. The government filed a motion to dismiss the amended complaint on 
January 31, 2024.  
 
The district court granted the motion to dismiss in April 2024. The judge held that he lacked jurisdiction 
under 42 U.S.C. § 405(g) over the claims of two Plaintiffs because they had not exhausted administrative 
remedies and waiver of exhaustion did not apply. He held that Beitzel, the remaining Plaintiff, lacked 
Article III standing to seek prospective relief, and had failed to state a claim for which relief could be 
granted for all of his claims. Plaintiffs appealed to the Ninth Circuit in June 2024 on their constitutional 
and Medicare statutory claims. 
 
Oral argument before the Ninth Circuit was held on June 10, 2025. On June 23, 2025, the court issued a 
decision reversing and remanding the decision of the district court. It held that it has subject matter 
jurisdiction over all of Plaintiffs’ claims, concluding that waiver of exhaustion applied to claims that had 
not been fully administratively exhausted. The court also decided that Plaintiffs have standing for 
prospective injunctive relief because a properly framed injunction would redress their injuries. Finally, it 
held that Plaintiffs sufficiently pleaded due process and statutory claims. 
 

Read the News Release 
Read the First Amended Complaint 

 
• Barton Reeves v. Becerra, No. 3:24-cv-01097 (D. Conn.) (SNF coverage). In June 2024, the Center for 

Medicare Advocacy requested federal court review of a fundamentally erroneous decision regarding 
coverage of skilled nursing facility (SNF) care. The case involves services for a Connecticut resident who 
was dully-eligible for both Medicare and Medicaid benefits. After a hearing with an Administrative Law 
Judge (ALJ), the Center won Medicare coverage of the beneficiary’s SNF services because he received 

https://medicareadvocacy.org/litigation-news-may-2024/
https://medicareadvocacy.org/wp-content/uploads/2025/06/45-Memorandum-REDACTED.pdf
https://medicareadvocacy.org/center-for-medicare-advocacy-sues-over-medicare-self-administered-drug-problems/
https://medicareadvocacy.org/wp-content/uploads/2024/04/19-First-Amended-Complaint-00656476xC6348.pdf
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“daily, skilled rehabilitation services” in the form of occupational therapy. Medicare law is definitive about 
covering SNF care when qualified beneficiaries receive “daily skilled” care, which can be either nursing 
services or rehabilitation services (such as physical or occupational therapy). However, after the ALJ 
issued a favorable decision, a Medicare contractor stepped in and referred the decision to the next level of 
appeal—the Medicare Appeals Council—for additional review. Misreading the controlling law and 
regulations, the contractor claimed that coverage of inpatient SNF services can only be based on daily 
skilled nursing services, and not on daily skilled rehabilitation services. Alarmingly, the Appeals Council 
agreed with this blatant misstatement of the law and found that Medicare could not cover the SNF care in 
question. 
 
It is particularly troubling that CMS’s contractor went out of its way to overturn a duly-considered and 
legally correct ALJ decision, and that the Appeals Council – the highest level of review in Medicare’s 
administrative appeal system – affirmed the incorrect argument. Unfortunately, it is difficult to correct even 
obvious errors in Medicare’s appeal system. The Center appealed the Council’s decision to federal district 
court on behalf of Connecticut’s Department of Social Services, which bore the costs of the services that 
Medicare should have paid for. 
 
In September 2024, the government filed a motion to remand the case to the Medicare agency pursuant to 
“sentence six” of the appeal provision of the statute, meaning that the federal court would make no finding 
on the agency’s final administrative decision and the case would essentially be “reset.” The plaintiff 
opposed the motion, explaining that the agency should not have a “second bite at the apple” via a remand 
with no substantive ruling or guidance from the court. This is especially true given the plaintiff’s 
allegations regarding the Appeals Council’s fundamentally erroneous decision and the threat it poses to 
coverage of critical medical services. The plaintiff proposed that the court rule on the merits of the case. 
Briefing on the motion was complete in mid-October of 2024. 

 
• Barrows v. Becerra, 24 F.4th 116 (2d Cir. 2022) (Beneficiary Appeals of Observation Status). In 

November 2011, the Center for Medicare Advocacy and Justice in Aging filed a class action lawsuit on 
behalf of individuals who have been denied Medicare Part A coverage of hospital and nursing home stays 
because their care in the hospital was considered "outpatient observation" rather than an inpatient 
admission. When hospital patients are placed on observation status, they are labeled "outpatients," even 
though they are often on a regular hospital floor for many days, receiving the same care as 
inpatients. Because patients must be hospitalized as inpatients for three consecutive days to receive 
Medicare Part A coverage of post-hospital nursing home care, people on observation status do not have 
access to nursing home coverage. They must either privately pay the high cost of nursing care or forgo that 
skilled care. The number of people placed on observation status has greatly increased as CMS has strictly 
enforced its definition of which services hospitals should bill as inpatient/Part A and which services they 
should bill as observation/Part B. However, CMS has not allowed beneficiaries to appeal the issue of 
whether their hospitalizations should be classified as observation or as inpatient for Medicare coverage 
purposes. 
 
After a dismissal by the district court, a remand by the Second Circuit, substantial motion practice and 
discovery, a bench trial on the merits of the due process claim was held in August 2019. In March 2020, 
the trial court issued a decision. Alexander v. Azar, 613 F. Supp. 3d 559 (D. Conn. 2020). It held that the 
Secretary of Health and Human Services violates the Fifth Amendment Due Process Clause by not 
allowing certain patients to appeal their placement on observation status. Thus, as matter of constitutional 
due process, patients who are admitted as inpatients by a physician, but whose status is changed to 
observation by their hospital, have the right to appeal to Medicare and argue for coverage as hospital 
inpatients. In this ruling, the court held that there is a protected property interest in Medicare Part A 
coverage. The court did not, however, find a due process violation for patients whose doctors never order 

https://www.medicareadvocacy.org/wp-content/uploads/2020/03/2020-03-24-Dkt.-439-Memorandum-of-Decision.pdf
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inpatient status, or whose status is switched only from observation to inpatient. It drew a distinction 
between the actions of doctors and the actions of hospital utilization review staff. The court modified the 
existing class definition accordingly.  
 
The court ordered that the agency establish an appeals process for class members, under which they can 
argue that their inpatient admission satisfied the relevant criteria for Part A coverage—for example, that the 
medical record supported a reasonable expectation of a medically necessary two-midnight stay at the time 
of the physician’s inpatient order. Certain patients will be able to pursue these appeals in an expedited 
manner while still hospitalized. In May 2020, the government appealed the district court’s trial decision to 
the Second Circuit. The Second Circuit affirmed the trial court’s decision in full on January 25, 2022. 
Barrows v. Becerra, 24 F.4th 116 (2d Cir. 2022).  
 
The government implemented the court’s injunction via notice-and-comment rulemaking. After substantial 
delays, the government published a Notice of Proposed Rulemaking (NPRM) in the Federal Register in 
December 2023. Class counsel Center for Medicare Advocacy, Justice in Aging, and Wilson Sonsini 
Goodrich & Rosati submitted detailed comments on the NPRM, as did a broad coalition of 75 national as 
well as state and local beneficiary advocacy organizations. The government issued the final rule 
implementing the court’s judgment in October 2024. See 89 Fed. Reg. 83240 (Oct. 15, 2024). The 
regulations create processes for both retrospective and prospective appeals for eligible beneficiaries who 
disagree with their hospital’s decision to reclassify them form inpatients to outpatients receiving 
observation services. 42 C.F.R. §§ 405.931-938 (retrospective) and 42 C.F.R. §§ 405.1210-1212 
(prospective). The retrospective appeals are for class members who were denied the right to appeal their 
patient status in the past, and will be available for a closed period of time. Prospective appeals will be 
available on an ongoing, expedited basis for eligible beneficiaries who are still in the hospital and need a 
quick determination of whether they qualify for inpatient status. This will assist patients who require a 
qualifying inpatient hospital stay for coverage of SNF care. Eligible beneficiaries who do not file within 
the expedited time frame will still be able to request review of their patient status on a standard appeal time 
frame. 
 
Retrospective appeals became operational on January 1, 2025 and prospective appeals became operational 
on February 14, 2025.  
 

Resources for observation status appeals: 
o Observation status appeal resources are available here. 
o For answers to frequently asked questions from people who think they may be class members, 

please see the Center’s website here. 
o Case Study – Observation Status Appeal Results in Nursing Home Coverage  
o Recording of a Webinar conducted January 22, 2025 on the appeals processes is available here. 
o Article in the National Academy of Elder Law Attorneys’ NAELA NEWS: A New Right to 

Appeal “Observation Status” in Medicare 
 
• Drug Price Negotiation Lawsuits & Other Amicus Activity 

The Center is part of a coalition of advocacy organizations, led by AARP, that is urging federal courts to 
uphold Medicare’s drug price negotiation program. The program, created by the Inflation Reduction Act 
(IRA), allows Medicare to use its bargaining power to negotiate prices and reduce the cost of expensive 
drugs for the first time. Drug companies and their allies have filed multiple lawsuits around the country 
attempting to strike down or limit the program. 
 

https://medicareadvocacy.org/wp-content/uploads/2022/01/Barrows-Opinion-1-25-2022.pdf
https://medicareadvocacy.org/wp-content/uploads/2024/03/CMS-4204-P-Comments-from-CMA-JIA-WSGR-2-26-2024-00666908xC6348.pdf
https://medicareadvocacy.org/wp-content/uploads/2024/03/Final-Observation-Status-Appeals-NPRM-Sign-on-letter-from-75-Medicare-Beneficiary-Organizations-2.26.24-00667545xC6348.pdf
https://www.govinfo.gov/content/pkg/FR-2024-10-15/pdf/2024-23195.pdf
https://medicareadvocacy.org/observation-status-appeal-resources/
https://www.medicareadvocacy.org/frequently-asked-questions-about-the-observation-status-court-decision/
https://medicareadvocacy.org/case-study-observation-status-appeal-results-in-nursing-home-coverage/
https://medicareadvocacy.org/new-observation-status-appeals/
https://medicareadvocacy.org/wp-content/uploads/2025/06/AB-article-NAELANewsVol37No2_AprMayJun2025-00749247xC6348.pdf
https://medicareadvocacy.org/wp-content/uploads/2025/06/AB-article-NAELANewsVol37No2_AprMayJun2025-00749247xC6348.pdf
https://litigationtracker.law.georgetown.edu/issues/inflation-reduction-act/
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The coalition has filed amicus briefs supporting the government in these lawsuits, explaining that the 
negotiation program is urgently needed because it will help older adults and people with disabilities afford 
life-saving prescription drugs. The amicus briefs also explain that the drug price negotiation program will 
protect the financial integrity of Medicare and save taxpayers billions of dollars.  
 
Read an amicus brief filed in a case brought by a Connecticut drug manufacturer here. This brief features 
stories the Center collected from Connecticut residents about their experiences with prescription drug 
prices. 
 

o Ongoing updates on the Medicare drug price negotiation cases can be viewed at the O’Neill 
Institute Health Care Litigation Tracker here. 

 
Other Amicus Activity 

In August 2025, the Center for Medicare Advocacy joined a coalition, led by Justice in Aging, in filing 
an amicus brief urging a federal court to protect the right of people with disabilities to receive the services 
and supports they require to live safely at home. Other partners were the Center for Public Representation, 
Disability Law United, Disability Rights Education and Defense Fund, National Consumer Voice for 
Quality Long-Term Care, and the National Health Law Program. Civil rights law firm Fox & Robertson 
represented the coalition. The brief stresses the importance of adhering to established precedent and federal 
guidance recognizing that people at risk of institutionalization can challenge the policies that place them at 
risk. 

AARP Foundation and other advocates brought this class action, Fitzmorris v. New Hampshire 
Department of Health and Human Services, on behalf of individuals who participate in a New 
Hampshire Medicaid program that provides home and community-based care to disabled adults. 

 
 

https://litigationtracker.law.georgetown.edu/wp-content/uploads/2023/08/Boehringer_2023.12.26_AMICUS-BRIEF-AARP-et-al.pdf
https://litigationtracker.law.georgetown.edu/issues/inflation-reduction-act/
https://medicareadvocacy.org/wp-content/uploads/2025/09/2025-08-22-243-Amicus-Brief.pdf

