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I. RECONCILIATION UPDATES 
 
The Center for Medicare Advocacy is closely monitoring updates on the reconciliation bill being negotiated by 
Congress, which takes aim at Medicaid and Medicare and would harm millions of older adults, people with 
disabilities and their families. Last week, the Senate Finance Committee released its text of the reconciliation 
bill. The text makes significant changes that would compound the harm in the version that passed the House last 
month (see KFF’s side by side analysis of health provisions: Tracking the Medicaid Provisions in the 
2025 Reconciliation Bill | KFF).  
 
A Medicare Provision of Note: 
 
A provision in the expansive “One Big Beautiful Bill Act,” currently under consideration in Congress, would 
strip Medicare eligibility from certain groups of lawfully present immigrants, many of whom have worked and 
paid into the Medicare program for decades. Though not widely publicized, the measure would dramatically 
alter longstanding Medicare rules and jeopardize the health and economic security of a significant share of older 
and disabled U.S. residents. The provision is part of a broader assault on immigrants’ health care. As far as the 
Center for Medicare Advocacy knows, the law would mark the first time Congress has categorically eliminated 
Medicare eligibility for entire groups of people, denying them benefits they would otherwise receive. It would 
set a dangerous precedent. 
 
Disqualification Based on Immigration Status 
 
Under current law, legally present non-citizens who are older or disabled can qualify for Medicare by either 1) 
having sufficient work history in jobs where they or their spouses paid Medicare taxes, or 2) residing in the US 
for at least five years, being a “lawful permanent resident” (green card holder), and “buying in” to Medicare 
(Undocumented immigrants are not eligible for Medicare). The proposed bill would upend this framework 
by barring Medicare eligibility for many of the immigrants who currently qualify through their work experience. 
Groups who would lose Medicare eligibility include individuals with Temporary Protected Status (TPS), 
refugees, asylees, trafficking survivors, domestic violence survivors, and other statuses under which many 
immigrants live, work, and contribute to Social Security and Medicare. Their lawful immigration status is often 
based on severe hardship they endured before arriving in the U.S. But in many cases these individuals have no 

 
1 Disclaimer: the views expressed in this Issue Brief and during the Alliance call are solely those of the Center for Medicare 
Advocacy.  
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pathway to a green card or citizenship, or they face major barriers or delays. The ability to qualify for Medicare 
based on work history is critical for their access to medical care. 
 
Notably, the proposed ban would apply retroactively, meaning that individuals who have been receiving 
Medicare for years would lose coverage. The Commissioner of Social Security would be tasked with identifying 
and notifying affected individuals that their Medicare benefits will terminate one year from the date that 
Congress enacts the proposed law. Immigrants who legally paid into the system would be cut off from care, 
likely leading to devastating health outcomes and increased strain on emergency services and safety-net 
programs, as well as shifting costs to state and local governments. 
 
Harm to Families and the Broader Community 
 
This termination of Medicare eligibility would not only harm individuals but also reverberate through families 
and communities. Many older immigrants live in multigenerational households and serve in caregiving or 
economic support roles. Stripping Medicare from these individuals risks pushing entire families into poverty or 
forcing impossible choices between health care and other essentials. It also raises equity concerns: a 
disproportionate number of those who would be affected are people of color, in particular members of Latino 
and Asian American communities. 
 
A Step Backward for Equity in Aging and Health Policy 
 
This radical shift would upend decades of Medicare law and move the country away from equitable, inclusive 
aging policy. It would penalize individuals who have worked, paid taxes, and contributed to their communities, 
thus undermining the integrity and universality of the Medicare program. 
This measure must be strongly opposed. Policymakers and advocates should act swiftly to protect Medicare as 
a lifeline for all who qualify under existing, longstanding law, regardless of immigration status. 
For more information, see: 

• Justice in Aging – Older Immigrants & Medicare (2024) 
• League of United Latin American Citizens (LULAC) Analysis of H.R. 1 
• KFF – Potential Impacts of 2025 Budget Reconciliation on Health Coverage for Immigrant Families 

 
 
Impacts of Reconciliation on People with Disabilities: 
Special Guest Presentation: Darcy Milburn (Director, Social Security and Healthcare Policy at The Arc) 
 
II. LITIGATION UPDATE  
 
• Beitzel v. Becerra, No. 2:23-cv-01932 (E.D. Cal.), No. 24-3528 (9th Cir.) (Notice regarding Self-

Administered Drugs). The Center for Medicare Advocacy and Community Legal Services at the 
McGeorge School of Law filed this class action on September 8, 2023 on behalf of beneficiaries who have 
lost Part B coverage for medically necessary, expensive drugs with no warning. The lead named plaintiff 
requires an injectable drug that – for years – was administered to him in a clinic by health care 
professionals to treat symptoms of Crohn’s disease. He also has Parkinson’s disease and cannot administer 
the drug himself due to his disability. The drug was covered under a provision that allows Medicare Part B 
to pay for drugs that are furnished “incident to the services of a physician.” Then, unbeknownst to the 
plaintiff, Medicare deemed the drug to be “usually self-administered by the patient,” meaning it would no 
longer be covered for him as it had been, under Part B. 

 
Medicare provided no notice of this discontinuation of coverage and does not require medical practitioners 
to provide notice. Only after the plaintiff received several additional scheduled injections from the clinic 

https://www.congress.gov/bill/119th-congress/house-bill/1/text#:%7E:text=(b)%20Application%20to,of%20such%20notification.%27%27.
https://www.kff.org/policy-watch/potential-impacts-of-2025-budget-reconciliation-on-health-coverage-for-immigrant-families/#:%7E:text=Current%20beneficiaries%20subject,will%20be%20terminated.
https://www.kff.org/policy-watch/potential-impacts-of-2025-budget-reconciliation-on-health-coverage-for-immigrant-families/#:%7E:text=Current%20beneficiaries%20subject,will%20be%20terminated.
https://www.pewresearch.org/social-trends/2022/03/24/the-demographics-of-multigenerational-households/#:%7E:text=Immigrant%20status%20also%20is%20linked,in%20a%20multigenerational%20family%20home.
https://www.pewresearch.org/social-trends/2022/03/24/financial-issues-top-the-list-of-reasons-u-s-adults-live-in-multigenerational-homes/
https://www.pewresearch.org/social-trends/2022/03/24/financial-issues-top-the-list-of-reasons-u-s-adults-live-in-multigenerational-homes/
https://www.migrationpolicy.org/article/immigrants-asia-united-states#:%7E:text=Asia%20is%20the,Philippines%20(2.1%20million).
https://justiceinaging.org/wp-content/uploads/2024/09/FINAL_Older-Immigrants-and-Medicare.pdf
https://lulac.org/impact_of_hr_1_one_big_beautiful_bill_act_on_immigrants_and_children_of_immigrants_who_are_us_citizens/#:%7E:text=The%20bill%20enumerates%20the%20disqualifying...
https://www.kff.org/policy-watch/potential-impacts-of-2025-budget-reconciliation-on-health-coverage-for-immigrant-families/
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did he learn that the drug was no longer covered by Part B and that Medicare held him responsible for its 
full cost, which was over $40,000 per injection. The plaintiffs challenge Medicare’s policy of requiring no 
notice when a drug that was excluded by Part B is added to the “self-administered drug list” (SAD List) 
and thus excluded from such coverage, but nonetheless holding beneficiaries liable for the cost. They raise 
due process and statutory claims to ensure that beneficiaries can make informed decisions about how to 
receive these medications when there has been a change in Medicare’s coverage terms. Plaintiffs filed an 
amended complaint with an additional plaintiff on December 26, 2023, and a motion to certify a 
nationwide class on January 30, 2024. The government filed a motion to dismiss the amended complaint on 
January 31, 2024.  
 
The district court granted the motion to dismiss in April 2024. The judge held that he lacked jurisdiction 
under 42 U.S.C. § 405(g) over the claims of two Plaintiffs because they had not exhausted administrative 
remedies and waiver of exhaustion did not apply. He held that Beitzel, the remaining Plaintiff, lacked 
Article III standing to seek prospective relief, and had failed to state a claim for which relief could be 
granted for all of his claims. Plaintiffs appealed to the Ninth Circuit in June 2024 on their constitutional 
and Medicare statutory claims. 
 
Update: Oral argument before the Ninth Circuit was held on June 10, 2025. On June 23, 2025, the court 
issued a decision reversing and remanding the decision of the district court. It held that it has subject matter 
jurisdiction over all of Plaintiffs’ claims, concluding that waiver of exhaustion applied to claims that had 
not been fully administratively exhausted. The court also decided that Plaintiffs have standing for 
prospective injunctive relief because a properly framed injunction would redress their injuries. Finally, it 
held that Plaintiffs sufficiently pleaded due process and statutory claims. 
 

Read the News Release 
Read the First Amended Complaint 

 
• Barton Reeves v. Becerra, No. 3:24-cv-01097 (D. Conn.) (SNF coverage). In June 2024, the Center for 

Medicare Advocacy requested federal court review of a fundamentally erroneous decision regarding 
coverage of skilled nursing facility (SNF) care. The case involves services for a Connecticut resident who 
was dully-eligible for both Medicare and Medicaid benefits. After a hearing with an Administrative Law 
Judge (ALJ), the Center won Medicare coverage of the beneficiary’s SNF services because he received 
“daily, skilled rehabilitation services” in the form of occupational therapy. Medicare law is definitive about 
covering SNF care when qualified beneficiaries receive “daily skilled” care, which can be either nursing 
services or rehabilitation services (such as physical or occupational therapy). However, after the ALJ 
issued a favorable decision, a Medicare contractor stepped in and referred the decision to the next level of 
appeal—the Medicare Appeals Council—for additional review. Misreading the controlling law and 
regulations, the contractor claimed that coverage of inpatient SNF services can only be based on daily 
skilled nursing services, and not on daily skilled rehabilitation services. Alarmingly, the Appeals Council 
agreed with this blatant misstatement of the law and found that Medicare could not cover the SNF care in 
question. 
 
It is particularly troubling that CMS’s contractor went out of its way to overturn a duly-considered and 
legally correct ALJ decision, and that the Appeals Council – the highest level of review in Medicare’s 
administrative appeal system – affirmed the incorrect argument. Unfortunately, it is difficult to correct even 
obvious errors in Medicare’s appeal system. The Center appealed the Council’s decision to federal district 
court on behalf of Connecticut’s Department of Social Services, which bore the costs of the services that 
Medicare should have paid for. 
 

https://medicareadvocacy.org/litigation-news-may-2024/
https://medicareadvocacy.org/wp-content/uploads/2025/06/45-Memorandum-REDACTED.pdf
https://medicareadvocacy.org/center-for-medicare-advocacy-sues-over-medicare-self-administered-drug-problems/
https://medicareadvocacy.org/wp-content/uploads/2024/04/19-First-Amended-Complaint-00656476xC6348.pdf


4 
 

In September 2016, the government filed a motion to remand the case to the Medicare agency pursuant to 
“sentence six” of the appeal provision of the statute, meaning that the federal court would make no finding 
on the agency’s final administrative decision and the case would essentially be “reset.” The plaintiff 
opposed the motion, explaining that the agency should not have a “second bite at the apple” via a remand 
with no substantive ruling or guidance from the court. This is especially true given the plaintiff’s 
allegations regarding the Appeals Council’s fundamentally erroneous decision and the threat it poses to 
coverage of critical medical services. The plaintiff proposed that the court rule on the merits of the case. 
Briefing on the motion was complete in mid-October of 2024. 

 
• Barrows v. Becerra, 24 F.4th 116 (2d Cir. 2022) (Beneficiary Appeals of Observation Status). In 

November 2011, the Center for Medicare Advocacy and Justice in Aging filed a class action lawsuit on 
behalf of individuals who have been denied Medicare Part A coverage of hospital and nursing home stays 
because their care in the hospital was considered "outpatient observation" rather than an inpatient 
admission. When hospital patients are placed on observation status, they are labeled "outpatients," even 
though they are often on a regular hospital floor for many days, receiving the same care as 
inpatients. Because patients must be hospitalized as inpatients for three consecutive days to receive 
Medicare Part A coverage of post-hospital nursing home care, people on observation status do not have 
access to nursing home coverage. They must either privately pay the high cost of nursing care or forgo that 
skilled care. The number of people placed on observation status has greatly increased as CMS has strictly 
enforced its definition of which services hospitals should bill as inpatient/Part A and which services they 
should bill as observation/Part B. However, CMS has not allowed beneficiaries to appeal the issue of 
whether their hospitalizations should be classified as observation or as inpatient for Medicare coverage 
purposes. 
 
After a dismissal by the district court, a remand by the Second Circuit, substantial motion practice and 
discovery, a bench trial on the merits of the due process claim was held in August 2019. In March 2020, 
the trial court issued a decision. Alexander v. Azar, 613 F. Supp. 3d 559 (D. Conn. 2020). It held that the 
Secretary of Health and Human Services violates the Fifth Amendment Due Process Clause by not 
allowing certain patients to appeal their placement on observation status. Thus, as matter of constitutional 
due process, patients who are admitted as inpatients by a physician, but whose status is changed to 
observation by their hospital, have the right to appeal to Medicare and argue for coverage as hospital 
inpatients. In this ruling, the court held that there is a protected property interest in Medicare Part A 
coverage. The court did not, however, find a due process violation for patients whose doctors never order 
inpatient status, or whose status is switched only from observation to inpatient. It drew a distinction 
between the actions of doctors and the actions of hospital utilization review staff. The court modified the 
existing class definition accordingly.  
 
The court ordered that the agency establish an appeals process for class members, under which they can 
argue that their inpatient admission satisfied the relevant criteria for Part A coverage—for example, that the 
medical record supported a reasonable expectation of a medically necessary two-midnight stay at the time 
of the physician’s inpatient order. Certain patients will be able to pursue these appeals in an expedited 
manner while still hospitalized. In May 2020, the government appealed the district court’s trial decision to 
the Second Circuit. The Second Circuit affirmed the trial court’s decision in full on January 25, 2022. 
Barrows v. Becerra, 24 F.4th 116 (2d Cir. 2022).  
 
The government implemented the court’s injunction via notice-and-comment rulemaking. After substantial 
delays, the government published a Notice of Proposed Rulemaking (NPRM) in the Federal Register on 
December 27, 2023. Class counsel Center for Medicare Advocacy, Justice in Aging, and Wilson Sonsini 
Goodrich & Rosati submitted detailed comments on the NPRM, as did a broad coalition of 75 national as 
well as state and local beneficiary advocacy organizations. Along with the Center and co-counsel Justice in 

https://www.medicareadvocacy.org/wp-content/uploads/2020/03/2020-03-24-Dkt.-439-Memorandum-of-Decision.pdf
https://medicareadvocacy.org/wp-content/uploads/2022/01/Barrows-Opinion-1-25-2022.pdf
https://medicareadvocacy.org/wp-content/uploads/2024/03/CMS-4204-P-Comments-from-CMA-JIA-WSGR-2-26-2024-00666908xC6348.pdf
https://medicareadvocacy.org/wp-content/uploads/2024/03/Final-Observation-Status-Appeals-NPRM-Sign-on-letter-from-75-Medicare-Beneficiary-Organizations-2.26.24-00667545xC6348.pdf
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Aging, organizations that signed on to the coalition’s letter included AARP, the ALS Association, the 
Medicare Rights Center, the National Committee to Preserve Social Security and Medicare, the National 
Disability Rights Network, and the National Health Law Program. The comments supported CMS’s 
general approach to the court-ordered appeal procedures and strongly urged the agency to finalize and 
implement the rule as quickly as possible. The coalition of advocates supported that the proposed 
observation status appeals will be largely similar to existing Medicare appeals and provisions that aim to 
minimize burden on beneficiaries. However, they made several recommendations to improve the 
procedures.  
 
After more indications of delay and a status conference requested by class counsel, the court issued an 
order requiring the government to finalize and publish the final rule by October 15, 2024. The government 
issued the final rule implementing the court’s judgment on that date. See 89 Fed. Reg. 83240 (Oct. 15, 
2024). The regulations create processes for both retrospective and prospective appeals for eligible 
beneficiaries who disagree with their hospital’s decision to reclassify them form inpatients to outpatients 
receiving observation services. 42 C.F.R. §§ 405.931-938 (retrospective) and 42 C.F.R. §§ 405.1210-1212 
(prospective). The retrospective appeals are for class members who were denied the right to appeal their 
patient status in the past, and will be available for a closed period of time. Prospective appeals will be 
available on an ongoing, expedited basis for eligible beneficiaries who are still in the hospital and need a 
quick determination of whether they qualify for inpatient status. This will assist patients who require a 
qualifying inpatient hospital stay for coverage of SNF care. Eligible beneficiaries who do not file within 
the expedited time frame will still be able to request review of their patient status on a standard appeal time 
frame. 
 
Retrospective appeals became operational on January 1, 2025 and prospective appeals became operational 
on February 14, 2025.  
 

Resources for observation status appeals: 
o Observation status appeal resources are available here. 
o For answers to frequently asked questions from people who think they may be class members, 

please see the Center’s website here.  
o Recording of a Webinar conducted January 22, 2025 on the appeals processes is available here. 
o NEW RESOURCE: Article in the National Academy of Elder Law Attorneys’ NAELA NEWS: 

A New Right to Appeal “Observation Status” in Medicare 
 
• Drug Price Negotiation Lawsuits & Other Amicus Activity 

The Center is part of a coalition of advocacy organizations, led by AARP, that is urging federal courts to 
uphold Medicare’s drug price negotiation program. The program, created by the Inflation Reduction Act 
(IRA), allows Medicare to use its bargaining power to negotiate prices and reduce the cost of expensive 
drugs for the first time. Drug companies and their allies have filed multiple lawsuits around the country 
attempting to strike down or limit the program. 
The coalition has filed amicus briefs supporting the government in these lawsuits, explaining that the 
negotiation program is urgently needed because it will help older adults and people with disabilities afford 
life-saving prescription drugs. The amicus briefs also explain that the drug price negotiation program will 
protect the financial integrity of Medicare and save taxpayers billions of dollars.  
Read an amicus brief filed in a case brought by a Connecticut drug manufacturer here. This brief features 
stories the Center collected from Connecticut residents about their experiences with prescription drug 
prices. 
 

https://www.govinfo.gov/content/pkg/FR-2024-10-15/pdf/2024-23195.pdf
https://medicareadvocacy.org/observation-status-appeal-resources/
https://www.medicareadvocacy.org/frequently-asked-questions-about-the-observation-status-court-decision/
https://medicareadvocacy.org/new-observation-status-appeals/
https://medicareadvocacy.org/wp-content/uploads/2025/06/AB-article-NAELANewsVol37No2_AprMayJun2025-00749247xC6348.pdf
https://litigationtracker.law.georgetown.edu/issues/inflation-reduction-act/
https://litigationtracker.law.georgetown.edu/wp-content/uploads/2023/08/Boehringer_2023.12.26_AMICUS-BRIEF-AARP-et-al.pdf
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Update:  In a significant victory for beneficiaries, the first appeals court to consider substantive legal 
claims against the Medicare drug price negotiation program rejected arguments put forward by drug 
manufacturer AstraZeneca. In a decision announced on May 8, 2025, the Third Circuit Court of Appeals 
unanimously held that the drug company does not have a valid due process claim against the negotiation 
program.  

o Ongoing updates on the Medicare drug price negotiation cases can be viewed at the O’Neill 
Institute Health Care Litigation Tracker here. 

 
• Other Amicus Activity:  

 
o In April 2025, CMA authored an amicus brief urging a federal court to stop DOGE’s 

dismantling of the Social Security Administration (SSA). CMA, along with the Medicare Rights 
Center, submitted the brief in a legal challenge brought by disability rights groups against SSA 
and DOGE. The brief explained that a properly functioning SSA is critical to the effective 
operation of Medicare because of how the two programs interact. It is impossible to threaten the 
infrastructure of Social Security without also threatening the infrastructure of Medicare. The 
district court denied preliminary relief but the case continues to be litigated. 
 

o Toby S. Edelman of CMA submitted an amicus brief in support of the plaintiffs in a class action 
against the state of Maryland for failing to provide adequate oversight of its nursing facilities. 
The lawsuit asserts that the Maryland Department of Health fails to complete required annual 
surveys of nursing homes and to investigate residents’ complaints within mandated time frames. 
The plaintiffs are individuals with mobility-related disabilities who rely entirely on nursing 
facilities for assistance with activities of daily living such as toileting, eating, mobility, and 
personal hygiene. The amicus brief emphasized the critical importance of annual surveys of 
nursing facilities that states must conduct by law. As Ms. Edelman noted, “The survey process 
is the essential first step in identifying problems in resident care, quality of life, and residents’ 
rights that facilities must correct.” On April 22, 2025, a judge denied the state’s motion to 
dismiss and certified the lawsuit as a class action. The case may now proceed to be litigated on 
behalf of all mobility-impaired residents of nursing facilities in Maryland. CMA applauds the 
court’s decision as an important step forward in ensuring that states uphold their obligations to 
disabled citizens by properly administering their oversight and enforcement activities. Justice in 
Aging, Public Justice Center, and Arnold & Porter are litigating the case. 
 

o In Medina v. Planned Parenthood South Atlantic, CMA joined the National Health Law 
Program and many other health advocacy organizations in urging the Supreme Court to confirm 
that individuals may sue to enforce Medicaid’s “free choice of provider” provision. South 
Carolina argues that Medicaid beneficiaries simply do not have the right to sue under a federal 
law known as Section 1983 to enforce the free choice of provider provision. But just recently, in 
nearly identical circumstances, the Supreme Court decided that such rights are enforceable via 
Section 1983. Health and Hospital Corporation of Marion County v. Talevski held that public 
nursing home residents can sue under Section 1983 to enforce their rights under the federal 
Nursing Home Reform Act. In this case, as in Talevski, the Medicaid statutory provision in 
question unambiguously confers an individual right. The Medina amicus brief  explains that 
Congress’s intent to confer an individual right is unmistakable. The case was argued on April 2, 
2025 and a decision is expected by the end of June. 
 

https://litigationtracker.law.georgetown.edu/wp-content/uploads/2024/05/AstraZeneca_2025.05.08_OPINION.pdf
https://litigationtracker.law.georgetown.edu/wp-content/uploads/2024/05/AstraZeneca_2025.05.08_OPINION.pdf
https://litigationtracker.law.georgetown.edu/issues/inflation-reduction-act/
https://medicareadvocacy.org/wp-content/uploads/2025/04/AAPD-Amicus-Brief-as-Filed.pdf
https://justiceinaging.org/wp-content/uploads/2025/04/AAPD-v.-SSA-Complaint.pdf
https://medicareadvocacy.org/wp-content/uploads/2025/04/AAPD-Amicus-Brief-as-Filed.pdf
https://storage.courtlistener.com/recap/gov.uscourts.mdd.559621/gov.uscourts.mdd.559621.60.0.pdf
https://justiceinaging.org/wp-content/uploads/2024/05/62-Memorandum-Opinion.pdf
https://justiceinaging.org/wp-content/uploads/2024/05/63-Order-granting-Class-Cert-Denying-D-M2D.pdf
https://www.supremecourt.gov/search.aspx?filename=/docket/docketfiles/html/public/23-1275.html
https://www.supremecourt.gov/DocketPDF/23/23-1275/352277/20250317155001184_23-1275%20bsac%20NHeLP%20CORRECTED.pdf
https://medicareadvocacy.org/victory-for-nursing-home-residents-at-the-supreme-court/
https://www.supremecourt.gov/DocketPDF/23/23-1275/352277/20250317155001184_23-1275%20bsac%20NHeLP%20CORRECTED.pdf
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o In Kennedy v. Braidwood, CMA joined members of the Chronic Illness and Disability 
Partnership in urging the Supreme Court to ensure continued access to cost-free preventive 
health care. Under the Affordable Care Act, health insurers and group health plans must cover 
certain preventive services recommended by the U.S. Preventive Services Take Force without 
imposing any cost on patients. These services include screenings and medications that help 
people treat chronic illnesses and avoid serious illnesses through early detection. The issues 
before the Court are whether the structure of Task Force violates the Constitution’s 
appointments clause, and whether the lower court erred by failing to “sever” (remove) the 
provision of the law that it found to be unconstitutional. The amicus brief explains that the 
preventive care coverage requirement promotes both individual and systemwide health by 
helping Americans avoid chronic disease. A decision is expected by the end of June. 

 
 
III. MEDICARE ADVANTAGE UPDATES 

As outlined in a Center for Medicare Advocacy issue brief, during the Biden Administration modest, but 
important, progress was made in improving access to care for MA enrollees in areas such as oversight of prior 
authorization, network adequacy, marketing misconduct, and supplemental benefits.2  During the first Trump 
Administration, the Medicare Advantage program was favored over traditional Medicare, both in Medicare’s 
own materials and in policy.3 While the second Trump Administration is just a few months old, its approach to 
Medicare and Medicare Advantage is still taking shape. As discussed further below, on the one hand, in its first 
significant MA policy updates, it increased MA payment without taking measures to account for rampant 
upcoding and failed to finalize some key consumer protections and plan oversight provisions in the final 
CY2026 Part C & D rule.  On the other hand, there appears to be increased scrutiny of Medicare Advantage by 
the new administration. For example, CMS announced that it will be expanding its audit efforts regarding MA 
plan payment, and the Department of Justice (DOJ) has both maintained involvement in pre-existing MA-
related suits and taken new actions against MA plans. 

A. Final C&D Rule for 2026 

On April 15, 2025, CMS published the final Medicare Advantage (Part C) and D rule for CY2026.4 CMS did 
finalize certain improvements to MA appeals in the hospital setting and other protections surrounding MA 
appeals, including: ensuring that MA appeal rules apply to adverse decisions, regardless of whether the 
decision is made before, after, or during the receipt of services; codifying requirements that plans give 
providers notice of a coverage decision and enrollees are notified when providers submit requests on behalf of 
beneficiaries; and clarifying that an enrollee’s liability to pay for services cannot be determined until an MA 
organization issues a decision, ensuring that an enrollee has the right to appeal MA plan coverage denials that 
affect their ongoing course of treatment.  

 
2 Center for Medicare Advocacy, “Issue Brief: Medicare Advantage Oversight and Consumer Protections” (April 1, 2025), available 
at: https://medicareadvocacy.org/issue-brief-medicare-advantage-oversight-and-consumer-protections/.   
3 See, e.g., Center for Medicare Advocacy “Special Report: MEDICARE & YOU 2022 – An Important First Step Towards Reversing 
Bias in Favor of Medicare Advantage” (September 20, 2021), available at: Medicare’s own materials; also see Center for Medicare 
Advocacy, CMA Alert “Center for Medicare Advocacy Analysis of President’s Medicare Executive Order” (October 19, 2019), 
available at: https://medicareadvocacy.org/alert-analysis-of-presidents-medicare-executive-order/.  
4 90 Fed. Reg. 15792 (April 15, 2025); also see CMS Fact Sheet (April 4, 2025), available at: https://www.cms.gov/newsroom/fact-
sheets/contract-year-2026-policy-and-technical-changes-medicare-advantage-program-medicare-prescription-final.  

https://www.supremecourt.gov/search.aspx?filename=/docket/docketfiles/html/public/24-316.html
https://www.supremecourt.gov/DocketPDF/24/24-316/348582/20250225135823296_No.%2024-316%20Amicus%20Brief.pdf
https://medicareadvocacy.org/issue-brief-medicare-advantage-oversight-and-consumer-protections/
https://medicareadvocacy.org/wp-content/uploads/2021/09/Medicare-You-2022.pdf
https://medicareadvocacy.org/alert-analysis-of-presidents-medicare-executive-order/
https://www.cms.gov/newsroom/fact-sheets/contract-year-2026-policy-and-technical-changes-medicare-advantage-program-medicare-prescription-final
https://www.cms.gov/newsroom/fact-sheets/contract-year-2026-policy-and-technical-changes-medicare-advantage-program-medicare-prescription-final
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While CMS finalized a provision that establishes additional criteria for MA plans’ offering of Special 
Supplemental Benefits for the Chronically Ill (SSBCI), the agency did not finalize proposals to limit consumer 
confusion surrounding MA flex cards, including prohibiting the marketing of the dollar value of such cards. 

The final rule also fails to implement a number of other important consumer protections that were in the 
proposed rule. For example, in addition to declining to implement the proposal for Medicare and Medicaid to 
cover GLP-1 weight loss drugs, the rule does not require plans to conduct an annual health equity analysis of 
utilization management policies and procedures nor does it include new guardrails on the use of artificial 
intelligence by MA plans; CMS had proposed to require MA plans to ensure that services are provided 
equitably, irrespective of delivery method or origin, whether from human or automated systems. 

CMS also did not finalize (or “deferred for subsequent rulemaking”) several provisions, including: 

• Promoting informed choice by expanding the number of required topics that an agent or broker must 
cover before an individual’s enrollment into an MA plan (including the Part D Low-Income Subsidy, 
Medicare Savings Programs, and Medigap plans);    

• Enhancing review of plan marketing and communications by changing the definition of “marketing” to 
increase the number and type of advertisements that are required to be submitted to CMS and subject to 
review before their use; 

• Formatting MA provider directories so that such information is searchable on the Medicare Plan 
Finder; and 

• Enhancing rules on internal coverage criteria used by MA plans, including establishing guardrails to 
preserve access to benefits and adding more specific rules about publicly posting such criteria on MA 
organization websites. 

B. Federal Oversight  

i. CMS Action  

As part of the annual process for determining payment rates to Medicare Advantage and Part D plans in the 
next calendar year, in January 2025 the outgoing Biden Administration issued an Advance Notice proposing 
MA payment rates for 2026.5 On April 7, 2025, CMS issued the final Rate Announcement for CY20266 which, 
on the one hand, retained a phase-in of updates to the risk adjustment payment model that will make payments 
to MA plans more accurate, but, on the other hand, increased payment by 5.06% from the proposed rate and 
did not use other means at CMS’ disposal to rein in overpayments to MA plans. 

On May 21, 2025, CMS announced that it will be expanding its audit efforts for MA plans. In a press release, 
CMS stated that “Beginning immediately, CMS will audit all eligible MA contracts for each payment year in 
all newly initiated audits and invest additional resources to expedite the completion of audits for payment years 
2018 through 2024.” 7  This effort builds on a Biden Administration rule from 2023 that finalized the structure 
of risk adjustment data validation, or RADV audits.  Such audits are aimed at recouping improper payments to 

 
5Centers for Medicare & Medicaid Services (CMS), “Calendar Year (CY) 2026 Advance Notice of Methodological Changes for 
Medicare Advantage (MA) Capitation Rates and Part C and Part D Payment Policies (the CY 2026 Advance Notice)” – see Press 
Release (Jan. 10, 2025): https://www.cms.gov/newsroom/press-releases/cms-releases-proposed-2026-payment-policy-updates-
medicare-advantage-and-part-d-programs.  
6 CMS, CY2026 Rate Announcement – see Press Release (April 7, 2025) at: https://www.cms.gov/newsroom/press-releases/cms-
finalizes-2026-payment-policy-updates-medicare-advantage-and-part-d-programs.   
7 CMS, Press Release: “CMS Rolls Out Aggressive Strategy to Enhance and Accelerate Medicare Advantage Audits” (May 21, 
2025), available at: https://www.cms.gov/newsroom/press-releases/cms-rolls-out-aggressive-strategy-enhance-and-accelerate-
medicare-advantage-audits.   

https://www.cms.gov/newsroom/press-releases/cms-releases-proposed-2026-payment-policy-updates-medicare-advantage-and-part-d-programs
https://www.cms.gov/newsroom/press-releases/cms-releases-proposed-2026-payment-policy-updates-medicare-advantage-and-part-d-programs
https://www.cms.gov/newsroom/press-releases/cms-finalizes-2026-payment-policy-updates-medicare-advantage-and-part-d-programs
https://www.cms.gov/newsroom/press-releases/cms-finalizes-2026-payment-policy-updates-medicare-advantage-and-part-d-programs
https://www.cms.gov/newsroom/press-releases/cms-rolls-out-aggressive-strategy-enhance-and-accelerate-medicare-advantage-audits
https://www.cms.gov/newsroom/press-releases/cms-rolls-out-aggressive-strategy-enhance-and-accelerate-medicare-advantage-audits
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MA plans by, among other things, confirming diagnoses used for risk-adjusted payment are supported by 
medical records.  

ii. DOJ Action   

Over the course of the new Administration, the federal Department of Justice (DOJ) has both maintained 
involvement in pre-existing Medicare Advantage-related suits and taken new actions against MA plans.  For 
example, DOJ continues to: defend a challenge to the RADV auditing rule (described above);8 defend a CMS 
rule aimed at making agent/broker commissions and incentives more in line with beneficiary interests;9 and 
maintain involvement in a suit that alleges UnitedHealth Group committed MA fraud by not eliminating 
unnecessary diagnosis codes of its members.10 According to the Wall Street Journal, DOJ is also now 
investigating UnitedHealth Group for possible criminal Medicare fraud.11  
 
In addition to these actions, on May 1, 2025 DOJ filed another Medicare Advantage-related suit, this time 
against several plan sponsors other than UnitedHealth.  As described by KFF Health News:  
 

Now a blockbuster lawsuit filed May 1 by the federal Department of Justice alleges that insurers Aetna, 
Elevance Health (formerly Anthem), and Humana paid “hundreds of millions of dollars in kickbacks” 
to large insurance brokerages — eHealth, GoHealth, and SelectQuote. The payments, made from 2016 
to at least 2021, were incentives to steer patients into the insurer’s Medicare Advantage plans, the 
lawsuit alleges, while also discouraging enrollment of potentially more costly disabled beneficiaries.12 

 

C. Future – MA Default Enrollment?  

As addressed in a joint op-ed drafted by the Center for Medicare Advocacy and the Center for American 
Progress, there are persistent indications that the administration is working on policies that could make 
Medicare Advantage, rather than traditional Medicare, the default enrollment for new Medicare beneficiaries – 

 
8 See, e.g., STAT News, “Trump, building on Biden policy, to speed up audits of Medicare Advantage insurers” by Bob Herman (May 
21, 2025), available at: https://www.statnews.com/2025/05/21/cms-expands-medicare-advantage-radv-audits-used-to-spot-potential-
fraud/?utm_source=topic_author_alerts&utm_medium=email&utm_campaign=alert_author-bob-herman.  
9 See, e.g., Center for Medicare Advocacy, “Issue Brief: Marketing Medicare Advantage and Part D Plans: Regulation and Recent 
Legal Challenges” (March 27, 2025), available at: https://medicareadvocacy.org/cma-issue-brief-marketing-medicare-advantage-and-
part-d-plans-regulation-and-recent-legal-challenges/.   
10 See, e.g., STAT News, “House Democrats urge judge to advance UnitedHealth Medicare fraud case to trial” by Bob Herman (May 
16, 2025), available at: https://www.statnews.com/2025/05/16/unitedhealth-house-democrats-urge-judge-to-advance-medicare-fraud-
case/?utm_campaign=stat_plus_today&utm_medium=email&_hsenc=p2ANqtz-
_4TrUJi8G3I8k6diQlnGBPWLwf5aWVz6U5pmkh1JoJhlIun8ip_D9MNNpbb1my9Q6Zr5VD7r02NDCOOpreMHHgNbw9DEnzgP
RST9HgTRQMPHmXN3A&_hsmi=361902073&utm_content=361902073&utm_source=hs_email.     
11 Wall Street Journal, “UnitedHealth Group Is Under Criminal Investigation for Possible Medicare Fraud” by Christopher Weaver 
and Anna Wilde Mathews (May 15, 2025), available at: https://www.wsj.com/us-news/unitedhealth-medicare-fraud-investigation-
df80667f.  
12KFF Health News, “Trump’s DOJ Accuses Medicare Advantage Insurers of Paying ‘Kickbacks’ for Primo Customers” by Julie 
Appleby (May 19, 2025) available at: https://kffhealthnews.org/news/article/the-week-in-brief-medicare-advantage-insurance-trump-
doj-insurance-brokers/.   

https://www.statnews.com/2025/05/21/cms-expands-medicare-advantage-radv-audits-used-to-spot-potential-fraud/?utm_source=topic_author_alerts&utm_medium=email&utm_campaign=alert_author-bob-herman
https://www.statnews.com/2025/05/21/cms-expands-medicare-advantage-radv-audits-used-to-spot-potential-fraud/?utm_source=topic_author_alerts&utm_medium=email&utm_campaign=alert_author-bob-herman
https://medicareadvocacy.org/cma-issue-brief-marketing-medicare-advantage-and-part-d-plans-regulation-and-recent-legal-challenges/
https://medicareadvocacy.org/cma-issue-brief-marketing-medicare-advantage-and-part-d-plans-regulation-and-recent-legal-challenges/
https://www.statnews.com/2025/05/16/unitedhealth-house-democrats-urge-judge-to-advance-medicare-fraud-case/?utm_campaign=stat_plus_today&utm_medium=email&_hsenc=p2ANqtz-_4TrUJi8G3I8k6diQlnGBPWLwf5aWVz6U5pmkh1JoJhlIun8ip_D9MNNpbb1my9Q6Zr5VD7r02NDCOOpreMHHgNbw9DEnzgPRST9HgTRQMPHmXN3A&_hsmi=361902073&utm_content=361902073&utm_source=hs_email
https://www.statnews.com/2025/05/16/unitedhealth-house-democrats-urge-judge-to-advance-medicare-fraud-case/?utm_campaign=stat_plus_today&utm_medium=email&_hsenc=p2ANqtz-_4TrUJi8G3I8k6diQlnGBPWLwf5aWVz6U5pmkh1JoJhlIun8ip_D9MNNpbb1my9Q6Zr5VD7r02NDCOOpreMHHgNbw9DEnzgPRST9HgTRQMPHmXN3A&_hsmi=361902073&utm_content=361902073&utm_source=hs_email
https://www.statnews.com/2025/05/16/unitedhealth-house-democrats-urge-judge-to-advance-medicare-fraud-case/?utm_campaign=stat_plus_today&utm_medium=email&_hsenc=p2ANqtz-_4TrUJi8G3I8k6diQlnGBPWLwf5aWVz6U5pmkh1JoJhlIun8ip_D9MNNpbb1my9Q6Zr5VD7r02NDCOOpreMHHgNbw9DEnzgPRST9HgTRQMPHmXN3A&_hsmi=361902073&utm_content=361902073&utm_source=hs_email
https://www.statnews.com/2025/05/16/unitedhealth-house-democrats-urge-judge-to-advance-medicare-fraud-case/?utm_campaign=stat_plus_today&utm_medium=email&_hsenc=p2ANqtz-_4TrUJi8G3I8k6diQlnGBPWLwf5aWVz6U5pmkh1JoJhlIun8ip_D9MNNpbb1my9Q6Zr5VD7r02NDCOOpreMHHgNbw9DEnzgPRST9HgTRQMPHmXN3A&_hsmi=361902073&utm_content=361902073&utm_source=hs_email
https://www.wsj.com/us-news/unitedhealth-medicare-fraud-investigation-df80667f
https://www.wsj.com/us-news/unitedhealth-medicare-fraud-investigation-df80667f
https://kffhealthnews.org/news/article/the-week-in-brief-medicare-advantage-insurance-trump-doj-insurance-brokers/
https://kffhealthnews.org/news/article/the-week-in-brief-medicare-advantage-insurance-trump-doj-insurance-brokers/
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a policy that would greatly accelerate the privatization of the Medicare program.13 Also see recent publications 
on the subject by KFF14 and in Health Affairs.15  

 
 
 
 
 
 

 
13 MarketWatch, “Opinion: Trump could saddle seniors with a costly Medicare Advantage plan — whether they like it or not” by 
Andrea Ducas and David Lipschutz (May 7, 2025), available at: https://www.marketwatch.com/story/trumps-push-to-privatize-
medicare-would-be-a-disaster-for-taxpayers-especially-seniors-b9cb8a69?mod=opinion.  
14 KFF, “5 Questions About the Idea of Default Enrollment into Medicare Advantage Plans” (April 29, 2025), available at: 
https://www.kff.org/medicare/issue-brief/5-questions-about-the-idea-of-default-enrollment-into-medicare-advantage-plans/.  
15 Health Affairs Forefront, “Defaulting Into Medicare Advantage: What It Could Mean For Medicare And Its Beneficiaries” by 
Gretchen Jacobson and David Blumenthal (May 27, 2025), available at: https://www.healthaffairs.org/content/forefront/defaulting-
into-medicare-advantage-could-mean-medicare-and-its-beneficiaries.  

https://www.marketwatch.com/story/trumps-push-to-privatize-medicare-would-be-a-disaster-for-taxpayers-especially-seniors-b9cb8a69?mod=opinion
https://www.marketwatch.com/story/trumps-push-to-privatize-medicare-would-be-a-disaster-for-taxpayers-especially-seniors-b9cb8a69?mod=opinion
https://www.kff.org/medicare/issue-brief/5-questions-about-the-idea-of-default-enrollment-into-medicare-advantage-plans/
https://www.healthaffairs.org/content/forefront/defaulting-into-medicare-advantage-could-mean-medicare-and-its-beneficiaries
https://www.healthaffairs.org/content/forefront/defaulting-into-medicare-advantage-could-mean-medicare-and-its-beneficiaries

