Center for
@ Medicare Advocacy

MedicareAdvocacy.org

February 10, 2025
Via Electronic Submission

Centers for Medicare & Medicaid Services
Department of Health & Human Services
7500 Security Blvd.

Baltimore, Maryland 21244

Re: CY 2026 Advance Notice of Methodological Changes for Medicare Advantage (MA)
Capitation Rates and Part C and Part D Payment Policies (CMS-2024-0360)

The Center for Medicare Advocacy (CMA) is a national, non-profit law organization that works
to ensure access to Medicare, health equity, and quality health care. The organization provides
education, legal assistance, research and analysis on behalf of older people and people with
disabilities, particularly those with longer-term conditions. CMA’s policy positions are based on
its experience assisting thousands of individuals and their families with Medicare coverage and
appeal issues annually. Additionally, CMA provides individual legal representation and, when
necessary, challenges patterns and practices that inappropriately deny access to Medicare and
necessary care.

General Comments

While we strongly support the policies outlined in the Advance Notice that would make MA
payment methodology more accurate, CMS still proposes a net increase of 4.33%, or over $21
billion, in MA payments to plans on average year-over-year in CY 2026. Given already significant
overpayments to MA plans, as discussed below, we urge CMS to at the very least hold the line and
not increase MA payment further when 2026 rates are finalized.

Independent observers of the Medicare program, including the Medicare Payment Advisory
Commission (MedPAC), have continued to sound an alarm regarding the need for policymakers
to act on Medicare Advantage overpayments and oversight, in part, because of the strain that MA
overpayments put on Medicare’s finances. For example, MedPAC projects that MA plans will be
paid 120% of fee-for-service Medicare costs in 2025 through a combination of favorable selection
and coding.! All Medicare beneficiaries — even those in traditional Medicare — pay higher
premiums because of MA overpayments; MedPAC also estimates that these higher payments will
increase Part B premiums by $13 billion in 2025.2 Much more needs to be done by both CMS and
Congress to further rein in and recoup wasteful Medicare Advantage overpayments.

! Stuart Hammond, et al., “The Medicare Advantage program: Status report” (January 17, 2025),
https://www.medpac.gov/wp-content/uploads/2024/08/Tab-M-MA -status-report-January-2025-SEC.pdf.

2 Stuart Hammond, et al., “January 2025 Public Meeting Transcript,” (January 17, 2025), https://www.medpac.gov/wp-
content/uploads/2024/08/January-2025-public-meeting-transcript-SEC.pdf.

Advancing Access to Medicare and Health Care


https://www.medpac.gov/wp-content/uploads/2024/08/Tab-M-MA-status-report-January-2025-SEC.pdf

Risk Adjustment

Although we urged CMS to implement the 2024 CMS-HCC risk adjustment model in one year as
originally proposed, we generally support CMS’ continued three-year phase-in of the updated Part
C Risk Adjustment Model, to be completed in CY 2026. As CMS notes, “[pJausing the risk
adjustment model phase-in would result in $3.4 billion in additional payments to MA plans in
2026, which are not necessary to support stability in the program.”

We do take issue with assumptions the agency makes concerning the impact of potential
recalibration of the risk adjustment model using MA encounter data. In the Advance Notice, CMS
indicates that recalibrating the risk adjustment model using MA encounter data would eliminate
the need for any coding intensity adjustment. We strongly disagree that such recalibration would
fully address the sizeable coding intensity problem, as discussed below. While there may be
benefits to calibrating the risk adjustment model based on relative costs and use patterns within
MA, we note that it would still be necessary to adjust for coding differences between MA and
traditional Medicare, because MA payments would continue to be determined by traditional
Medicare-based benchmarks. In addition, plans would continue to face incentives to code
aggressively to increase their enrollee risk scores and therefore their payments. Thus, we urge
CMS to carefully evaluate the implications for payments, coding, and competition in the MA
market before proceeding with the proposed recalibration of the risk model based on MA encounter
data.

MA Coding Pattern Adjustment

We are disappointed that yet again CMS is not proposing to use its discretion to employ higher
coding intensity adjustment, which is meant to adjust for the fact that some plans may be coding
too intensely. CMS has the authority to adjust plans’ payment more than the 5.9% statutory
minimum, but so far the agency has not used this discretion despite a number of credible outside
studies which have concluded that the statutory minimum adjustment is inadequate. For example,
in 2025, MedPAC expects MA coding to be 16% higher than traditional Medicare, resulting in
$40 billion in increased payment.?

As the agency is aware, Congress requires CMS to conduct an annual analysis of coding pattern
differences,* yet such analyses do not appear to have been made publicly available and subject to
public notice and comment. We urge the agency to do so.

Additional Measures CMS Should Take to Rein in MA Overpayments

While the measures outlined below are beyond the scope of the current Advance Notice, we urge
CMS to use all tools at its disposal to achieve payment parity between MA and traditional
Medicare; in other words, ensure that MA plans are paid no more per enrollee than is spent on
average for traditional Medicare beneficiaries. As we have suggested in prior comments to CMS,®

3 Stuart Hammond, et al., “The Medicare Advantage program: Status report” (January 17, 2025),
https://www.medpac.gov/wp-content/uploads/2024/08/Tab-M-MA -status-report-January-2025-SEC.pdf.

442 USC 1395w-23(a)(1(C)(i1)(I) (“in order to ensure payment accuracy, the Secretary shall annually conduct an
analysis of the differences” in coding patterns).

5 See, e.g., Center for Medicare Advocacy comments to CMS’ Request for Information (RFI) re: Medicare
Advantage (Aug. 2022), available here: https://medicareadvocacy.org/wp-content/uploads/2022/09/MA-RFI-
Comments-2022.pdf.
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https://medicareadvocacy.org/wp-content/uploads/2022/09/MA-RFI-Comments-2022.pdf
https://medicareadvocacy.org/wp-content/uploads/2022/09/MA-RFI-Comments-2022.pdf

we urge the agency to eliminate health risk assessments as a source of diagnoses for risk-adjusted
payments (a MedPAC recommendation since 2016); eliminate diagnoses generated from chart
reviews as a source of diagnoses for risk-adjusted payments; and work with Congress to revise the
Quality and County bonus systems so they are budget neutral, as are all other Medicare bonus
payments, and further revise the quality and bonus program per MedPAC’s recommendations,
including producing an accurate reflection of local MA plan info rather than aggregate findings.

Conclusion

Given the growing imbalance between spending on MA and in traditional Medicare, and the
corresponding wasteful payment to MA plans that exert further pressure on the Medicare
program’s finances, we urge CMS to do more.

We appreciate the opportunity to submit these comments. For additional information, please
contact David Lipschutz, Co-Director at DLipschutz@medicareadvocacy.org or (202)293-5760.

David Lipschutz
Co-Director/Attorney
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