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I. MEDICARE ADVANTAGE AND PART D UPDATES 
 
 
CMS Proposed C&D Rule 
 

• Center’s comments (submitted 1/27): https://medicareadvocacy.org/wp-content/uploads/2025/01/CMA-
comments-CD-2026-00724015xC6348.pdf 

 
Inflation Reduction Act Continues to Reduce High Medicare Drug Prices as New Administration Rolls 
Back Other Efforts to Reduce Drug Costs 

• CMA Alert: Inflation Reduction Act Continues to Reduce High Medicare Drug Prices as New 
Administration Rolls Back Other Efforts to Reduce Drug Costs - Center for Medicare Advocacy 

 
Commonwealth Fund Blog on Agent and Broker Rule and Litigation: 
 
Center for Medicare Advocacy Co-Director, David Lipschutz, Litigation Director, Ali Bers and Managing 
Policy Attorney, Kata Kertesz recently published an analysis for the Commonwealth Fund of a 2024 Medicare 
rule that disallows tactics that incentivize agents and brokers to steer beneficiaries into plans based on financial 
perks and the lawsuits stalling implementation. 

• The full Analysis is available here: New Rule to Protect Medicare Beneficiaries Stuck in the Courts | 
Commonwealth Fund 

 
 
Medicare Advantage Flex Cards- New HUD Guidance  
 
The Department of Housing and Urban Development (HUD) has released important new guidance clarifying 
when Medicare Advantage (MA) “Flex Cards” (similar to pre-loaded debit cards) can be counted toward 
calculations of income for purposes of rental assistance. The agency explained that people in HUD rental-
assistance programs who do not actually use their Flex Card benefits for rent or utilities should not have any 
portion of their Flex Card amounts counted toward their income. This will assist low-income individuals who 

 
1 Disclaimer: the views expressed in this Issue Brief and during the Alliance call are solely those of the Center for Medicare 
Advocacy.  

https://nam12.safelinks.protection.outlook.com/?url=https%3A%2F%2Fmedicareadvocacy.org%2Fwp-content%2Fuploads%2F2025%2F01%2FCMA-comments-CD-2026-00724015xC6348.pdf&data=05%7C02%7CKKertesz%40medicareadvocacy.org%7C24772e11c7e94ee44a7408dd3f161093%7Cf045325aa5604470bbee8252fd2073b2%7C0%7C0%7C638736086216841653%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C4000%7C%7C%7C&sdata=5UMoleYBe1uci8WWhKX8ptMBPgotfHFVaOZDkGz%2Br8g%3D&reserved=0
https://nam12.safelinks.protection.outlook.com/?url=https%3A%2F%2Fmedicareadvocacy.org%2Fwp-content%2Fuploads%2F2025%2F01%2FCMA-comments-CD-2026-00724015xC6348.pdf&data=05%7C02%7CKKertesz%40medicareadvocacy.org%7C24772e11c7e94ee44a7408dd3f161093%7Cf045325aa5604470bbee8252fd2073b2%7C0%7C0%7C638736086216841653%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C4000%7C%7C%7C&sdata=5UMoleYBe1uci8WWhKX8ptMBPgotfHFVaOZDkGz%2Br8g%3D&reserved=0
https://medicareadvocacy.org/drug-cost-savings-rollbacks/
https://medicareadvocacy.org/drug-cost-savings-rollbacks/
https://www.commonwealthfund.org/blog/2025/new-rule-protect-medicare-beneficiaries-against-inappropriate-sales-tactics-stuck-courts
https://www.commonwealthfund.org/blog/2025/new-rule-protect-medicare-beneficiaries-against-inappropriate-sales-tactics-stuck-courts
https://www.huduser.gov/portal/portal/sites/default/files/pdf/FAQ-Medicare-Advantage-Supplemental-Benefits.pdf
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have wrongfully seen their rents increase as a result of receiving MA Flex Cards with pre-loaded dollar 
amounts, regardless of whether or how they have used the benefits. 
 
First, the Frequently Asked Questions document makes clear that “any benefits administered through a Flex 
Card other than rent and utility support payments, or unused benefits (e.g., any portion of the Flex Card 
amount that is unspent and the family loses at the end of the month or plan year) should not be counted in the 
family’s income calculation.” Thus, amounts used towards groceries or over-the-counter medical products, 
which is how the cards are commonly used, should have no effect on MA enrollees’ subsidized rent amounts. 
Second, HUD emphasizes that it, “requires that benefits or supports 
received and used for the purpose of paying rent and utilities – such as the supports that may be provided 
through an MA Plan with [Flex Cards] – must be included in the calculation of income.” (emphasis in 
original). It goes on to state that Flex Card benefits that are not used for the purpose of paying rent and utilities 
must be excluded from the income calculations. 
 
The Center for Medicare Advocacy appreciates this clear statement from HUD. After learning that some 
Connecticut low-income housing complexes are imposing rent increases on residents who are in MA plans 
with flex cards, the Center for Medicare Advocacy has been monitoring this situation. The Center will explore 
this issue in more depth in an upcoming issue brief. 
 
A CMA Alert on the topic: New Medicare Advantage Flex Card Guidance Will Assist Enrollees Who Rely on 
Housing Benefits - Center for Medicare Advocacy 
 
Below are some additional resources on the issue: 
 

• CMA Alert and link to news coverage of flex card: Medicare Advantage "Flex Card" Issues Getting 
Attention - Center for Medicare Advocacy 

• CMA Press Release: CMA Supports Rep. Doggett and Other Members in Urging President Biden to 
Protect Medicare Enrollees’ Access to Federal Benefits - Center for Medicare Advocacy 

• Doggett’s Letter: MA Flex Cards & Public Benefits Eligibility 10.11.24.pdf 
• CMA Alert: Warning: MA Plan Flex Cards May Impact Housing Benefits of Low-Income Beneficiaries 

- Center for Medicare Advocacy 
 
Medicare Advantage Rates for 2026 Proposed  
 
On January 10, 2025, the Centers for Medicare & Medicaid Services (CMS) issued the “Calendar Year (CY) 
2026 Advance Notice of Methodological Changes for Medicare Advantage (MA) Capitation Rates and Part C 
and Part D Payment Policies (the CY 2026 Advance Notice)” - see Fact Sheet and Press Release.  Among 
other things, the Advance Notice proposes updates to Medicare Advantage (MA) payment rates, which will be 
finalized in a Rate Announcement by April 7, 2025.  
 
CMS announced a proposed net 4.3% payment increase for MA plans in 2026 – “this is over a $21 billion 
increase in expected MA payments to MA plans for next year.” This projected payment rate includes a number 
of factors, including growth rates of underlying costs, continued phase-in of risk adjustment model updates, 
and increases to risk scores “because of MA risk score trend.” 
 
In part, due to manipulation of the risk adjusted payment system and the quality bonus payment program, the 
Medicare Payment Advisory Commission (MedPAC) estimated that in 2024 CMS paid MA plans an estimated 
22% more than traditional Medicare, a total of at least $83 billion.  In its press release announcing the Advance 
Notice, CMS notes that the Medicare Trustees project “that federal payments to MA plans in 2026 will be 

https://www.huduser.gov/portal/portal/sites/default/files/pdf/FAQ-Medicare-Advantage-Supplemental-Benefits.pdf
https://medicareadvocacy.org/new-medicare-advantage-flex-card-guidance-will-assist-enrollees-who-rely-on-housing-benefits/
https://medicareadvocacy.org/new-medicare-advantage-flex-card-guidance-will-assist-enrollees-who-rely-on-housing-benefits/
https://medicareadvocacy.org/medicare-advantage-flex-card-issues-getting-attention/
https://medicareadvocacy.org/medicare-advantage-flex-card-issues-getting-attention/
https://medicareadvocacy.org/flex-card-press-release/
https://medicareadvocacy.org/flex-card-press-release/
https://doggett.house.gov/sites/evo-subsites/doggett.house.gov/files/evo-media-document/MA%20Flex%20Cards%20%26%20Public%20Benefits%20Eligibility%2010.11.24.pdf?emci=a93211ee-e187-ef11-8474-6045bda8aae9&emdi=ea000000-0000-0000-0000-000000000001&ceid=%7b%7bContactsEmailID%7d%7d
https://medicareadvocacy.org/ma-plan-flex-cards-may-impact-benefits/
https://medicareadvocacy.org/ma-plan-flex-cards-may-impact-benefits/
https://nam12.safelinks.protection.outlook.com/?url=https%3A%2F%2Flink.edgepilot.com%2Fs%2F189a4cc6%2FZOlFXP_8V0WWzFPKbupOpQ%3Fu%3Dhttps%3A%2F%2Fwww.cms.gov%2Fnewsroom%2Ffact-sheets%2F2026-medicare-advantage-and-part-d-advance-notice-fact-sheet&data=05%7C02%7Cdlipschutz%40medicareadvocacy.org%7C5d17847030d043aac08208dd35783218%7Cf045325aa5604470bbee8252fd2073b2%7C0%7C0%7C638725512585575946%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C4000%7C%7C%7C&sdata=FRomkluUMYV0VfGdFv6BsQo5d8jQzYnl9W%2BcmOUzBeA%3D&reserved=0
https://nam12.safelinks.protection.outlook.com/?url=https%3A%2F%2Flink.edgepilot.com%2Fs%2F1b55ee4d%2F6dsYb50xoE_NnL5pZ8nlEg%3Fu%3Dhttps%3A%2F%2Fwww.cms.gov%2Fnewsroom%2Fpress-releases%2Fcms-releases-proposed-2026-payment-policy-updates-medicare-advantage-and-part-d-programs&data=05%7C02%7Cdlipschutz%40medicareadvocacy.org%7C5d17847030d043aac08208dd35783218%7Cf045325aa5604470bbee8252fd2073b2%7C0%7C0%7C638725512585597816%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C4000%7C%7C%7C&sdata=ixcU0wn3F%2Frlq%2BV2C5g6%2BDiR%2BELqIDtEZmolhpSrW2Y%3D&reserved=0
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$590.9 billion” and “the federal government is expected to spend $9.2 trillion over the next decade on MA 
payments to plans.”  It is very likely that the insurance industry will lobby the new administration to increase 
these payments even more. Comments to the Advance Notice are due February 10, 2025.  
 
 

 
III. LITIGATION UPDATE   
 
 
• Barton Reeves v. Becerra, No. 3:24-cv-01097 (D. Conn.) (SNF coverage). On June 25, 2024, the Center 

for Medicare Advocacy requested federal court review of a fundamentally erroneous decision regarding 
coverage of skilled nursing facility (SNF) care. The case involves services for a Connecticut resident who 
was dully-eligible for both Medicare and Medicaid benefits. After a hearing with an Administrative Law 
Judge (ALJ), the Center won Medicare coverage of the beneficiary’s SNF services because he received 
“daily, skilled rehabilitation services” in the form of occupational therapy. Medicare law is definitive about 
covering SNF care when qualified beneficiaries receive “daily skilled” care, which can be either nursing 
services or rehabilitation services (such as physical or occupational therapy). However, after the ALJ 
issued a favorable decision, a Medicare contractor stepped in and referred the decision to the next level of 
appeal—the Medicare Appeals Council—for additional review. Misreading the controlling law and 
regulations, the contractor claimed that coverage of inpatient SNF services can only be based on daily 
skilled nursing services, and not on daily skilled rehabilitation services. Alarmingly, the Appeals Council 
agreed with this blatant misstatement of the law and found that Medicare could not cover the SNF care in 
question. 
 
It is particularly troubling that CMS’s contractor went out of its way to overturn a duly-considered and 
legally correct ALJ decision, and that the Appeals Council – the highest level of review in Medicare’s 
administrative appeal system – affirmed the incorrect argument. Unfortunately, it is difficult to correct even 
obvious errors in Medicare’s appeal system. The Center appealed the Council’s decision to federal district 
court on behalf of Connecticut’s Department of Social Services, which bore the costs of the services that 
Medicare should have paid for. 
 
Update: In September 2016, the government filed a motion to remand the case to the Medicare agency 
pursuant to “sentence six” of the appeal statute, meaning that the federal court would make no finding on 
the agency’s final administrative decision and the case would essentially be “reset.” The plaintiff opposed 
the motion, explaining that the agency should not have a “second bite at the apple” when via a remand with 
no substantive ruling or guidance from the court. This is especially true given the Plaintiff’s allegations 
regarding the Appeals Council’s fundamentally erroneous decision and threat is poses to coverage of 
critical medical services. Plaintiff proposed that the court rule on the merits of the case. Briefing on the 
motion was complete in mid-October. 
 

• Beitzel v. Becerra, No. 2:23-cv-01932 (E.D. Cal.) (Self-Administered Drugs). The Center for Medicare 
Advocacy and Community Legal Services at the McGeorge School of Law filed this class action on 
September 8, 2023, on behalf of beneficiaries who have lost coverage for medically necessary, expensive 
drugs with no warning. The lead named plaintiff requires an injectable drug that – for years – was 
administered to him in a clinic by health care professionals to treat symptoms of Crohn’s disease. He also 
has Parkinson’s disease and cannot administer the drug himself due to his disability. The drug was covered 
under a provision that allows Medicare Part B to pay for drugs that are furnished “incident to the services 
of a physician.” Then, unbeknownst to the plaintiff, Medicare deemed the drug to be “usually self-
administered by the patient,” meaning it would no longer be covered for him as it had been, under Part B. 
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Medicare provided no notice of this change in coverage and does not require medical practitioners to 
provide notice. Only after the plaintiff received several additional scheduled injections from the clinic did 
he learn that the drug was no longer covered by Part B and that Medicare held him responsible for its full 
cost, which was over $40,000 per injection. The plaintiffs challenge Medicare’s policy of providing no 
notice when a drug that was excluded by Part B is added to the “self-administered drug list” (SAD List) 
and thus excluded from such coverage. They raise due process and statutory claims to ensure that 
beneficiaries can make informed decisions about how to receive these medications when there has been a 
change in Medicare’s coverage terms. Plaintiffs filed an amended complaint with an additional plaintiff on 
December 26, 2023, and a motion to certify a nationwide class on January 30, 2024. The government filed 
a motion to dismiss the amended complaint on January 31, 2024.  
 
A hearing on the government’s motion to dismiss was held on April 15, 2024. The judge granted the 
motion, signing the opinion on April 19, 2024. The judge held that he lacked jurisdiction under 42 U.S.C. 
405(g) over the claims of two Plaintiffs because they had not exhausted administrative remedies and 
waiver of exhaustion did not apply. He held that Beitzel, the remaining Plaintiff, lacked Article III standing 
to seek prospective relief, and had failed to state a claim for which relief could be granted for all of his 
claims. Plaintiffs appealed to the Ninth Circuit on June 3, 2024, on their constitutional and Medicare 
statutory claims.  
 
Update: Appellate briefing is complete as of January 24, 2025. The case is expected to be argued in May 
or June.  
 

Read the News Release 
Read the First Amended Complaint 

 
• Barrows v. Becerra, 24 F.4th 116 (2d Cir. 2022) (Beneficiary Appeals of Observation Status). In 

November 2011, the Center for Medicare Advocacy and Justice in Aging filed a class action lawsuit on 
behalf of individuals who have been denied Medicare Part A coverage of hospital and nursing home stays 
because their care in the hospital was considered "outpatient observation" rather than an inpatient 
admission. When hospital patients are placed on observation status, they are labeled "outpatients," even 
though they are often on a regular hospital floor for many days, receiving the same care as 
inpatients. Because patients must be hospitalized as inpatients for three consecutive days to receive 
Medicare Part A coverage of post-hospital nursing home care, people on observation status do not have 
access to nursing home coverage. They must either privately pay the high cost of nursing care or forgo that 
skilled care. The number of people placed on observation status has greatly increased as CMS has strictly 
enforced its definition of which services hospitals should bill as inpatient/Part A and which services they 
should bill as observation/Part B. However, CMS has not allowed beneficiaries to appeal the issue of 
whether their hospitalizations should be classified as observation or as inpatient for Medicare coverage 
purposes. 
 
After a dismissal by the district court, a remand by the Second Circuit, substantial motion practice and 
discovery, a bench trial on the merits of the due process claim was held in August 2019. In March 2020, 
the trial court issued a decision. Alexander v. Azar, 613 F. Supp. 3d 559 (D. Conn. 2020). It held that the 
Secretary of Health and Human Services violates the Fifth Amendment Due Process Clause by not 
allowing certain patients to appeal their placement on observation status. Thus, as matter of constitutional 
due process, patients who are admitted as inpatients by a physician, but whose status is changed to 
observation by their hospital, have the right to appeal to Medicare and argue for coverage as hospital 
inpatients. In this ruling, the court held that there is a protected property interest in Medicare Part A 
coverage. The court did not, however, find a due process violation for patients whose doctors never order 
inpatient status, or whose status is switched only from observation to inpatient. It drew a distinction 

https://medicareadvocacy.org/litigation-news-may-2024/
https://medicareadvocacy.org/center-for-medicare-advocacy-sues-over-medicare-self-administered-drug-problems/
https://medicareadvocacy.org/wp-content/uploads/2024/04/19-First-Amended-Complaint-00656476xC6348.pdf
https://www.medicareadvocacy.org/wp-content/uploads/2020/03/2020-03-24-Dkt.-439-Memorandum-of-Decision.pdf
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between the actions of doctors and the actions of hospital utilization review staff. The court modified the 
existing class definition accordingly.  
 
The court ordered that the agency establish an appeals process for class members, under which they can 
argue that their inpatient admission satisfied the relevant criteria for Part A coverage—for example, that the 
medical record supported a reasonable expectation of a medically necessary two-midnight stay at the time 
of the physician’s inpatient order. Certain patients will be able to pursue these appeals in an expedited 
manner while still hospitalized. In May 2020, the government appealed the district court’s trial decision to 
the Second Circuit. The Second Circuit affirmed the trial court’s decision in full on January 25, 2022. 
Barrows v. Becerra, 24 F.4th 116 (2d Cir. 2022).  
 
The government implemented the court’s injunction via notice-and-comment rulemaking. After substantial 
delays, the government published a Notice of Proposed Rulemaking (NPRM) in the Federal Register on 
December 27, 2023. Class counsel Center for Medicare Advocacy, Justice in Aging, and Wilson Sonsini 
Goodrich & Rosati submitted detailed comments on the NPRM, as did a broad coalition of 75 national as 
well as state and local beneficiary advocacy organizations. Along with the Center and co-counsel Justice in 
Aging, organizations that signed on to the coalition’s letter include AARP, the ALS Association, the 
Medicare Rights Center, the National Committee to Preserve Social Security and Medicare, the National 
Disability Rights Network, and the National Health Law Program. The comments supported CMS’s 
general approach to the court-ordered appeal procedures and strongly urged the agency to finalize and 
implement the rule as quickly as possible. The coalition of advocates support that the proposed observation 
status appeals will be largely similar to existing Medicare appeals and provisions that aim to minimize 
burden on beneficiaries. However, they made several recommendations to improve the procedures.  
 
After more indications of delay, Plaintiffs requested a status conference to ensure sufficient progress was 
being made on the final rule. At the conference in July 2024, the court agreed with the concerns of class 
counsel that the realization of the plaintiff class members’ constitutional rights was occurring too slowly. 
Judge Shea asked the government’s counsel about specific ways that the process could be accelerated. He 
then issued an order requiring the government to finalize and publish the final rule by October 15, 2024. 
 
The government issued the final rule implementing the court’s judgment on October 15, 2024. 89 Fed. Reg. 
83240 (Oct. 15, 2024). The regulations create processes for both retrospective and prospective appeals for 
eligible beneficiaries who disagree with their hospital’s decision to reclassify them form inpatients to 
outpatients receiving observation services. 42 C.F.R. §§ 405.931-938 (retrospective) and 42 C.F.R. §§ 
405.1210-1212 (prospective). The retrospective appeals are for class members who were denied the right to 
appeal their patient status in the past, and will be available for a closed period of time. Prospective appeals 
will be available on an ongoing, expedited basis for eligible beneficiaries who are still in the hospital and 
need a quick determination of whether they qualify for inpatient status. This will assist patients who require 
a qualifying inpatient hospital stay for coverage of SNF care. Eligible beneficiaries who do not file within 
the expedited time frame will still be able to request review of their patient status on a standard appeal time 
frame. 
 
Update: Retrospective appeals became operational on January 1, 2025 and prospective appeals will 
become operational on February 14, 2025.  
 

o For answers to frequently asked questions from people who think they may be class members, 
please see the Center’s website here.  

o Recording of a Webinar conducted January 22, 2025 on the new appeals processes, along with 
links to other resources, is available here. 

 

https://medicareadvocacy.org/wp-content/uploads/2022/01/Barrows-Opinion-1-25-2022.pdf
https://medicareadvocacy.org/wp-content/uploads/2024/03/CMS-4204-P-Comments-from-CMA-JIA-WSGR-2-26-2024-00666908xC6348.pdf
https://medicareadvocacy.org/wp-content/uploads/2024/03/Final-Observation-Status-Appeals-NPRM-Sign-on-letter-from-75-Medicare-Beneficiary-Organizations-2.26.24-00667545xC6348.pdf
https://www.govinfo.gov/content/pkg/FR-2024-10-15/pdf/2024-23195.pdf
https://www.medicareadvocacy.org/frequently-asked-questions-about-the-observation-status-court-decision/
https://medicareadvocacy.org/new-observation-status-appeals/
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• Drug Price Negotiation Lawsuits – Inflation Reduction Act 

The Center has joined a coalition of advocacy organizations, led by AARP, that is urging federal courts to 
uphold Medicare’s drug price negotiation program. The program, created by the Inflation Reduction Act 
(IRA), allows Medicare to use its bargaining power to negotiate prices and reduce the cost of expensive 
drugs for the first time. Drug companies and their allies have filed multiple lawsuits around the country 
attempting to strike down or limit the program. 
The coalition has filed amicus briefs supporting the government in these lawsuits, explaining that the 
negotiation program is urgently needed because it will help older adults and people with disabilities afford 
life-saving prescription drugs. The amicus briefs also explain that the drug price negotiation program will 
protect the financial integrity of Medicare and save taxpayers billions of dollars.  
Read an amicus brief filed in a case brought by a Connecticut drug manufacturer here. This brief features 
stories the Center collected from Connecticut residents about their experiences with prescription drug 
prices. 
Update: In light of the recent election, the fate of this litigation is uncertain. The incoming administration 
in 2025 may take a different approach. Attempts to repeal all or parts of the statute authorizing the 
negotiation program, or attempts to modify it, could also affect the litigation or lead to additional litigation. 

o Ongoing updates on the Medicare drug price negotiation cases can be viewed at the O’Neill 
Institute Health Care Litigation Tracker here. 

 
• Section 1557 of the ACA: Gender Identity as a Form of Discrimination in Health Care 

The Center joined Justice in Aging and SAGE in three amicus briefs urging federal appellate courts to uphold 
the Biden administration’s final rule implementing Section 1557 of the Affordable Care Act, which includes 
gender identity discrimination as a form of sex discrimination. Two briefs were filed in the Fifth Circuit 
(Tennessee v. Becerra; Texas v. Becerra), and one in the Eleventh Circuit (Florida v. HHS). The final rule, 
issued in April 2024, includes provisions that ensure that anyone seeking health care services, including 
transgender individuals, can do so without facing discriminatory denials or barriers. The amicus briefs 
highlight the devastating effects that blocking the rule will have on transgender older adults, who experience 
significant barriers to care, health disparities, and high rates of poverty. The briefs also describe transgender 
older adults’ needs for gender-affirming care and transgender-friendly long-term services and supports, as well 
as the fact that transgender older adults experience discrimination in health care that leads to poor health 
outcomes. 

 
 
IV. NURSING FACILITY UPDATE 

 
 
Court challenges to final nurse staffing rule by nursing home industry (for-profit and non-profit trade 
associations) in Texas and, in a separate case in Iowa, by 20 Republican State Attorneys Generals and 21 
Leding Age affiliates, making the same legal and factual arguments, using hyperbolic language, and alleging 
lack of statutory authority to promulgate staffing rule and violation of Administrative Procedure Act. 
 
American Health Care Association v. Becerra, Case 2:24-cv-00114-Z-BR (N.D. Texas filed May 23, 2024)  
State of Texas v. United States Department of Health and Human Services, Civil Action No. 2:24-cv-171-Z 
(N.D. Tex. filed Aug. 14, 2024) 
 
Cases were consolidated. 
 
Briefing on cross-motions for summary judgment was completed Jan. 17, 2025. 

https://litigationtracker.law.georgetown.edu/issues/inflation-reduction-act/
https://litigationtracker.law.georgetown.edu/wp-content/uploads/2023/08/Boehringer_2023.12.26_AMICUS-BRIEF-AARP-et-al.pdf
https://litigationtracker.law.georgetown.edu/issues/inflation-reduction-act/
https://litigationtracker.law.georgetown.edu/wp-content/uploads/2024/09/State-of-Tennessee_2024.11.25_UNOPPOSED-MOT.-OF-JUSTICE-IN-AGING-ET-AL-FOR-LEAVE-TO-FILE-AMICUS-BRIEF.pdf
https://litigationtracker.law.georgetown.edu/wp-content/uploads/2024/09/State-of-Texas_2024.12.03_BRIEF-OF-AMICI-CURIAE-JUSTICE-IN-AGING-ET-AL.-ISO-DEFENDANTS-APPELLANTS-AND-REVERSAL.pdf
https://litigationtracker.law.georgetown.edu/wp-content/uploads/2024/09/FLORIDA_2024.1.6_AMICI-CURIAE-JUSTICE-IN-AGING-SAGE-AND-THE-CENTER-FOR-MEDICARE-ADVOCACY-IN-SUPPORT-OF-DEFENDANTS-APPELLANTS.pdf
https://nam12.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.govinfo.gov%2Fcontent%2Fpkg%2FFR-2024-05-10%2Fpdf%2F2024-08273.pdf&data=05%7C02%7CTEdelman%40medicareadvocacy.org%7Cf26b2a58c40146683d7008dd3b2d7d69%7Cf045325aa5604470bbee8252fd2073b2%7C0%7C0%7C638731788787134805%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C4000%7C%7C%7C&sdata=ZpcpNfAMOdoDnqx7aiuBwYE5AMQz3UrNMgTJvt8RXhQ%3D&reserved=0
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State of Kansas v. Becerra, 1:24-cv-00110 (N.D. Iowa Oct. 11, 2024) 
 
20 Republican state Attorneys General, 21 affiliates of Leading Age, 2 nursing facilities 
 
Plaintiffs describe the rule as “an existential threat to the nursing home industry” and “not even close to lawful” 
and contend, “This Final Rule represents not only another attempt from the Biden-Harris administration to 
impose its policy preferences on the rest of the country but is also monumentally costly and nearly impossible 
to comply with.” Complaint, p. 2. Many paragraphs in the 66-page Complaint describe the “Harm to plaintiffs” 
– A. Financial Burden, ¶¶130-149; B. Administrative Burdens (Staffing Issues, Enhanced Facility Assessment), 
¶¶150-168; C. Enhanced Facility Assessments, ¶¶169-176; and D. Harm to Plaintiff States, ¶¶177-189. 
 
Center filed amicus brief on behalf of itself, Justice in Aging, Long Term Care Community Coalition, 
Michigan Elder Justice Initiative, National Association of Local Long-Term Care Ombudsmen, National 
Consumer Voice for Quality Long-Term Care, discussing harm and death from inadequate staffing levels; 
federal government’s authority to implement a mandatory staffing rule; staffing rule’s ensuring that public 
reimbursement is focused on resident care, not excessive provider profit; equity; and many facilities already 
meet the staffing requirements. 
 
Federal district court denied motion for preliminary injunction (Jan. 16, 2025), citing the delayed 
implementation timeframe in the rule and describing the alleged financial compliance burdens of the staffing 
requirements as “too speculative to constitute irreparable harm for purpose of a preliminary injunction.” 
 
Feb. 6, 2025: Answer by all defendants is due. 
 
Court set briefing schedule to address, on the merits, the 24/7 RN requirements and the 3.48 hours per resident 
day nurse staffing requirements: 
 
        March 3, 2025: dispositive motions 
        April 3, 2025: opposition to motions 
        April 24, 2025: reply briefs 
 
Jan. 17, 2025: plaintiffs appealed denial of preliminary injunction to Eighth Circuit 
Jan. 18, 2025: plaintiffs sought preliminary injunction, pending appeal 
Jan. 21, 2025: court denied preliminary injunction, pending appeal, in one-sentence order 
 
Eighth Circuit: appellants’ brief is due March 3; appellees’ brief, 30 days later. 
 
Advocates for residents are considering trying to intervene in one or both lawsuits as defendants, on the 
assumption that the Administration will not defend the final rule in court. 
 
Legislative activity to repeal final regulations, possibly in reconciliation bill. 
 
Audit report by HHS Office of Inspector General, CMS ignores Medicare cost reports, which show facilities 
pay 40% of their revenues to related parties, resulting in inflated profits to providers, and no federal oversight 
is conducted to determine whether facilities comply with federal rules on related parties. 
 
HHS OIG, Some Selected Skilled Nursing Facilities Did Not Comply With Medicare Requirements for 
Reporting Related-Party Costs, A-07-21-02836 (Dec. 2024).  
 

https://nam12.safelinks.protection.outlook.com/?url=https%3A%2F%2Flitigationtracker.law.georgetown.edu%2Fwp-content%2Fuploads%2F2024%2F10%2FState-of-Kansas-et-al_2024.12.04_BRIEF-OF-THE-CENTER-FOR-MEDICARE-ADVOCACY-ET-AL.-AS-AMICI-CURIAE-ISO-DEFENDANTS.pdf&data=05%7C02%7CTEdelman%40medicareadvocacy.org%7Cf26b2a58c40146683d7008dd3b2d7d69%7Cf045325aa5604470bbee8252fd2073b2%7C0%7C0%7C638731788787155855%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C4000%7C%7C%7C&sdata=MnFR6dU2WC231Ygq6sgXxoDPMeUw%2FowlFnf4iRaN%2BF8%3D&reserved=0
https://nam12.safelinks.protection.outlook.com/?url=https%3A%2F%2Fmedicareadvocacy.org%2Fwp-content%2Fuploads%2F2025%2F01%2FKansas-v.-Becerra-Order-Denying-PI-Motion-1.16.2025.pdf&data=05%7C02%7CTEdelman%40medicareadvocacy.org%7Cf26b2a58c40146683d7008dd3b2d7d69%7Cf045325aa5604470bbee8252fd2073b2%7C0%7C0%7C638731788787169160%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C4000%7C%7C%7C&sdata=vSyJ5Iwi2QWnkUlWPqX9b0qGTEqRDVhEciFuRll2K7o%3D&reserved=0
https://nam12.safelinks.protection.outlook.com/?url=https%3A%2F%2Foig.hhs.gov%2Fdocuments%2Faudit%2F10131%2FA-07-21-02836.pdf&data=05%7C02%7CTEdelman%40medicareadvocacy.org%7Cf26b2a58c40146683d7008dd3b2d7d69%7Cf045325aa5604470bbee8252fd2073b2%7C0%7C0%7C638731788787182265%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C4000%7C%7C%7C&sdata=Vz7CtlMbLPnw%2BTa2uQW9f%2BE4794LJ7NXa4TLQAGbkso%3D&reserved=0
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CMA Special Report | Hidden Profits that Detract from Nursing Facility Care Are Unregulated and Ignored; 
Medicare cost reports submitted by nursing facilities are not audited to determine compliance with related 
party requirements (CMA Alert, Jan. 16, 2025). 
 
Nursing home owners and operators hide their profits by making inflated payments to companies they own and 
control, which are called related parties. The diversion of millions of dollars of public reimbursement to 
excessive private profit through payments to related parties limits the money available for resident care and 
results in residents’ poor care, suffering, and death. At present, facilities pay 40% of their revenues to related 
parties. The Centers for Medicare & Medicaid Services (CMS) does not review or audit the Medicare cost 
reports that skilled nursing facilities (SNFs) submit annually to determine whether SNFs comply with long-
standing federal disclosure and other requirements for related parties.  
 
In an audit, the HHS Office of Inspector General reports that seven of 14 facilities in its sample “did not 
properly adjust some of their related-party costs to Medicare-allowable costs as required, which resulted in 
$1,703,734 in overstated costs.” HHS Office of Inspector General, Some Selected Skilled Nursing Facilities 
Did Not Comply With Medicare Requirements for Reporting Related-Party Costs, A-07-21-02836, p. 7 (Dec. 
2024). The lack of any federal oversight of related party issues in Medicare cost reports is a shocking 
dereliction of duty that must be corrected to safeguard both resident care and the use of public reimbursement. 
 
OIG Audit finds: 
 

• FYs 2015-2020, Medicare paid SNFs $160.4 billion, including $65.4 billion to related parties (40% 
of payments went to related parties). 

• Federal rules (42 C.F.R. §§413.17(c)(2), 413.17(d)(1)(iv)) provide that SNFs doing business with 
related parties cannot pay prices that exceed the price of comparable goods and services purchased 
in the open market. 

• No federal authority (CMS and Medicare Administrative Contractors) reviews SNFs’ cost report to 
determine whether SNFs comply with federal related party requirements. 

• OIG conducted audits at 14 SNFs, looked at one cost report for each facility, for cost reporting 
periods ending during Fiscal Years 2015 through 2020. 

o 7 facilities did not properly adjust related party costs and overstated costs by $1,703,734 (an 
average of $243,390 for each facility). 

 
CMA report then discusses why related party transactions matter (owners and operators hide profits by making 
inflated payments to companies they own and control; diversion of public reimbursement to excessive private 
profit results in poor care, suffering, and death of residents), citing: 
 
Jordan Rau (Kaiser Health News), “Care Suffers as More Nursing Homes Feed Money Into Corporate 
Webs,” The New York Times (Jan. 2, 2018) 
 
        ¾ of nursing homes use related parties, accounting for 10% of their costs. 
 Facilities using related parties have higher fines and more fines for serious health violations. 
 Highlights a Tennessee nursing facility (sued for poor care) whose New York owners collected $40 million 
from the chain’s $145 million in revenues over eight-year period through payments to corporations controlled 
by the facility’s owners (related party transactions). 
 
Consumer Voice, Where Do the Billions of Dollars Go? A Look at Nursing Home Related Party Transactions 
(2023), looks at related party transactions at three chains (Life Care Centers, Pruitt Health, Brius) 
 

https://nam12.safelinks.protection.outlook.com/?url=https%3A%2F%2Fmedicareadvocacy.org%2Fwp-content%2Fuploads%2F2025%2F01%2FReport-OIG-audits-of-Medicare-cost-reports-01.2025.pdf&data=05%7C02%7CTEdelman%40medicareadvocacy.org%7Cf26b2a58c40146683d7008dd3b2d7d69%7Cf045325aa5604470bbee8252fd2073b2%7C0%7C0%7C638731788787195014%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C4000%7C%7C%7C&sdata=U4XOxzVo9Pc9gr96KQaqT1ZkKrCS4M%2BdAjJfk6LKRDc%3D&reserved=0
https://nam12.safelinks.protection.outlook.com/?url=https%3A%2F%2Fmedicareadvocacy.org%2Fwp-content%2Fuploads%2F2025%2F01%2FReport-OIG-audits-of-Medicare-cost-reports-01.2025.pdf&data=05%7C02%7CTEdelman%40medicareadvocacy.org%7Cf26b2a58c40146683d7008dd3b2d7d69%7Cf045325aa5604470bbee8252fd2073b2%7C0%7C0%7C638731788787195014%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C4000%7C%7C%7C&sdata=U4XOxzVo9Pc9gr96KQaqT1ZkKrCS4M%2BdAjJfk6LKRDc%3D&reserved=0
https://nam12.safelinks.protection.outlook.com/?url=https%3A%2F%2Fmedicareadvocacy.org%2Fwp-content%2Fuploads%2F2025%2F01%2FReport-OIG-audits-of-Medicare-cost-reports-01.2025.pdf&data=05%7C02%7CTEdelman%40medicareadvocacy.org%7Cf26b2a58c40146683d7008dd3b2d7d69%7Cf045325aa5604470bbee8252fd2073b2%7C0%7C0%7C638731788787195014%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C4000%7C%7C%7C&sdata=U4XOxzVo9Pc9gr96KQaqT1ZkKrCS4M%2BdAjJfk6LKRDc%3D&reserved=0
https://nam12.safelinks.protection.outlook.com/?url=https%3A%2F%2Foig.hhs.gov%2Fdocuments%2Faudit%2F10131%2FA-07-21-02836.pdf&data=05%7C02%7CTEdelman%40medicareadvocacy.org%7Cf26b2a58c40146683d7008dd3b2d7d69%7Cf045325aa5604470bbee8252fd2073b2%7C0%7C0%7C638731788787208208%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C4000%7C%7C%7C&sdata=2RUaSbWghyLHvZLEXI8FNn0083Adcauo8zITw3f%2BP2A%3D&reserved=0
https://www.nytimes.com/2018/01/02/business/nursing-homes-care-corporate.html?searchResultPosition=9
https://www.nytimes.com/2018/01/02/business/nursing-homes-care-corporate.html?searchResultPosition=9
https://nam12.safelinks.protection.outlook.com/?url=https%3A%2F%2Ftheconsumervoice.org%2Fwp-content%2Fuploads%2F2024%2F05%2F2023-Related-Party-Report.pdf&data=05%7C02%7CTEdelman%40medicareadvocacy.org%7Cf26b2a58c40146683d7008dd3b2d7d69%7Cf045325aa5604470bbee8252fd2073b2%7C0%7C0%7C638731788787221005%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C4000%7C%7C%7C&sdata=MLI8ZdPgDlXeIxdhFUhQ38LCVL7dgdJVnLQUp9op7tI%3D&reserved=0
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Pruitt, with 90 facilities: for 3-year period 2018-2020, Pruitt’s cost reports showed the company paid its related 
parties nearly $88.5 million more than the actual costs reported by related parties (18.36%); lease payments to 
related parties over same three-year period exceeded actual costs of $83,099,902,88 by $38,245,861.28 
(46.02%). 
 
Same three-year period, Pruitt’s federal ratings were below average in health inspections and staffing and 
overall ratings.  
 
New Jersey State Comptroller, “Investigation Uncovers Multimillion Dollars of Fraud, Waste, and Abuse at 
New Jersey’s Worst Nursing Home; Report by the Office of the State Comptroller exposes years of hidden 
profiteering by the owner/operators of South Jersey Extended Care, the State’s worst-rated nursing home” 
(Press Release, Dec. 12, 2024); the 52-page report is An Investigation of Fraud, Waste, and Abuse in New 
Jersey’s Lowest-Rated Nursing Home (Dec. 12, 2024). 
 

The [owners] entered into multimillion-dollar, inflated-cost contracts with businesses they owned and 
controlled for goods and services their companies substantially failed to provide. Over the review 
period, SJEC received $35.6 million in Medicaid funds but spent $38.9 million on contracts with 
entities owned or controlled by Krausman and Konig. They failed to report any of these related-party 
transactions to the state and federal governments, as required. They concealed their roles in order to 
avoid scrutiny and hide their conflicts of interest.  
 
They funneled tens of millions in profits, funded by a steady stream of taxpayer funds, into their 
network of for-profit and not-for-profit entities – to the detriment of SJEC’s residents. Funds that could 
have been used to hire additional staff, improve facilities, or enhance resident programs were instead 
used for owner distributions, “consulting” fees, and charitable donations to organizations they 
controlled. 

 
South Jersey Extended Care was worst-rated facility in NJ in five-year period; understaffed by 49.6%. 
 
New York State Attorney General Letitia James has filed lawsuits against individual nursing facilities, 
alleging that the facilities committed financial fraud by diverting reimbursement to excessive private profit 
through related parties, while at the same time providing negligent and inhumane care to residents.  
 
For example, in November 2022, Attorney General James filed a lawsuit against The Villages of Orleans 
Health and Rehabilitation Center (“The Villages”), alleging that the owners “wove a complicated web of fraud, 
using their ownership stakes in multiple companies to turn The Villages into a profit machine.” “Attorney 
General James Sues Orleans County Nursing Home for Years of Fraud and Resident Neglect” (Press Release, 
Nov. 29, 2022); Verified Petition. From 2015 through 2021, The Villages received $86.4 million in funding 
and made transfers to the owners of $18.6 million (more than 20%). When Orleans County owned the facility, 
it had a three-star rating from CMS.  
 
OIG’s audit report made three recommendations to CMS, to 
 

• “require MACs to include, as part of the normal desk review or audit process, a review of reporting and 
disclosure of related-party costs  

• “develop and implement guidance for SNFs on the appropriate methods for providers to determine their 
allowable related-party costs and  

• “provide guidance to reeducate MACs on the need to review, grant, and document requests from SNFs 
for expectations to cost reporting requirements in compliance with 42 C.F.R. §413.17(d).” 

https://nam12.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.nj.gov%2Fcomptroller%2Fnews%2F2024%2Fapproved%2F20241212.shtml&data=05%7C02%7CTEdelman%40medicareadvocacy.org%7Cf26b2a58c40146683d7008dd3b2d7d69%7Cf045325aa5604470bbee8252fd2073b2%7C0%7C0%7C638731788787234019%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C4000%7C%7C%7C&sdata=l0euH1GNr%2Bro6TgLl9SJxcXZkOUpi%2BtHqAHJgTr%2FPI0%3D&reserved=0
https://nam12.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.nj.gov%2Fcomptroller%2Fnews%2F2024%2Fapproved%2F20241212.shtml&data=05%7C02%7CTEdelman%40medicareadvocacy.org%7Cf26b2a58c40146683d7008dd3b2d7d69%7Cf045325aa5604470bbee8252fd2073b2%7C0%7C0%7C638731788787234019%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C4000%7C%7C%7C&sdata=l0euH1GNr%2Bro6TgLl9SJxcXZkOUpi%2BtHqAHJgTr%2FPI0%3D&reserved=0
https://nam12.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.nj.gov%2Fcomptroller%2Freports%2F2024%2F20241212.shtml&data=05%7C02%7CTEdelman%40medicareadvocacy.org%7Cf26b2a58c40146683d7008dd3b2d7d69%7Cf045325aa5604470bbee8252fd2073b2%7C0%7C0%7C638731788787246940%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C4000%7C%7C%7C&sdata=DG2oSpUhH%2FNSaA67P%2FrnlaN%2FNafIT4nEqVe34VVFw8E%3D&reserved=0
https://nam12.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.nj.gov%2Fcomptroller%2Freports%2F2024%2F20241212.shtml&data=05%7C02%7CTEdelman%40medicareadvocacy.org%7Cf26b2a58c40146683d7008dd3b2d7d69%7Cf045325aa5604470bbee8252fd2073b2%7C0%7C0%7C638731788787246940%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C4000%7C%7C%7C&sdata=DG2oSpUhH%2FNSaA67P%2FrnlaN%2FNafIT4nEqVe34VVFw8E%3D&reserved=0
https://ag.ny.gov/press-release/2022/attorney-general-james-sues-orleans-county-nursing-home-years-fraud-and-resident
https://ag.ny.gov/press-release/2022/attorney-general-james-sues-orleans-county-nursing-home-years-fraud-and-resident
https://ag.ny.gov/sites/default/files/orleans_nh_petition.pdf
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CMS rejected the first recommendation, arguing that it does not determine facilities’ compliance with related 
party requirements because it does not pay SNFs based on cost reports. 
 


