May 15, 2024

Chiquita Brooks-LaSure, Administrator
Centers for Medicare & Medicaid Services
Department of Health and Human Services
Attention: CMS-9911-P, P.O. Box 8016
Baltimore, MD 21244

Dear Administrator Brooks-LaSure:

In April, the Centers for Medicare & Medicaid Services (CMS) provided a short one-paragraph
description of a Risk-Based Survey (RBS) process for nursing facilities.! CMS describes RBS as
a shorter “more focused survey” for up to 10% of a state’s nursing facilities that provide
“consistently higher quality” care. The justification for the new process that CMS is currently
testing is the flat survey budget since 2015. The undersigned organizations are concerned by this
proposal and have a number of questions.

Authority for and evaluation of RBS

First, we ask whether CMS has the authority to create an abbreviated survey process for facilities
that it describes as consistently providing higher quality of care. The federal Nursing Home
Reform Law states at 42 U.S.C. §§13951-3(2)(2)(A)(1), 13961(g)(2)(A)(i), Medicare and
Medicaid, respectively, “Each skilled nursing facility shall be subject to a standard survey.” The
Reform Law also describes the mandatory contents of a standard survey, §§13951-3(g)(2)(A)(i1),
1396r(g)(2)(A)(ii1), and requires that the standard survey be based on a protocol that the
Secretary “has developed, tested, and validated by not later than January 1, 1990,” §§1395i-

3(2)2)(C)(®), 1396r(g)(2)(C)(1).

Assuming that CMS can legally develop a new survey process, RBS raises many questions:
e What process did CMS use to develop RBS?
e In how many states will RBS be tested? How are the states selected?

e In how many facilities will RBS be tested? How are the facilities selected?

e Is the same process with the same types of surveyors being used consistently in all of the
RBS surveys?

e  What are CMS’s plans for validating RBS? Who is doing the validation?



Criteria for selection of facilities for RBS

The criteria for identification of “consistently higher quality facilities” are another area of
concern. The CMS description of RBS states only:

Higher quality could be indicated by a history of fewer citations for noncompliance,
higher staffing, fewer hospitalizations, and other characteristics (e.g., no citations related
to resident harm or abuse, no pending investigations for residents at immediate jeopardy
for serious harm, compliance with staffing and data submission requirements).

The criteria are inappropriately limited:

A history of fewer citations for noncompliance is not a meaningful criterion when many facilities
have not had a standard (recertification) survey in two to three years or more. Decades of reports
by the Government Accountability Office confirm that many deficiencies are missed and that
when deficiencies are cited, they are undercoded as less significant with respect to scope and
severity than they actually are.?

“No pending investigations for residents at immediate jeopardy” reflects the 2% of facilities with
the most serious deficiencies; it is not a criterion reflecting high quality.

How do the criteria for consistently higher performing facilities account for residents’ rights and
quality of life requirements? The criteria appear to focus solely on issues related to care.

How is “higher staffing” defined? Which specific staffing levels will qualify as “higher
staffing”? Will CMS rely on PBJ staffing data to determine staffing levels?

How does “compliance with staffing and data submission requirements” reflect higher quality
facilities? Which specific data submissions will CMS be monitoring to assess compliance?

Factors related to finances are not identified as a relevant criterion, although recently, many
facilities have been mismanaged, gone under financially, and abruptly closed.?

Is CMS considering ownership status? For-profit nursing facilities and particularly facilities
owned by chains, private equity, and real estate investment trusts typically have more care
problems and deficiencies. Is CMS using its affiliated entities files to gauge quality across
affiliated facilities?

Identifying “consistently higher-quality facilities™ is difficult, if not impossible. Prominent
nursing home researchers Charles D. Phillips, Catherine Hawes, Trudy Lieberman, and Mary
Jane Koren confirmed the difficulty of identifying consistently high quality facilities. Describing
“the multidimensional nature of nursing homes and their residents” in “Where Should Momma
Go? Current nursing home performance measurement strategies and a less ambitious approach,”*
they concluded that performance measurement systems are better at identifying problem
facilities than good facilities.



The “multidimensional nature of nursing homes and their residents” also means that facilities can
provide good care to some residents and, simultaneously, poor care to other residents. RBS’s
apparent focus on how a nursing home generally performs would violate the Nursing Home
Reform Law’s recognition of an entitlement in each resident to high quality care: “A nursing
facility must provide services and activities to attain or maintain the highest practicable physical,
mental, and psychosocial well-being of each resident, in accordance with a written plan of care .
... [bold font supplied], 42 U.S.C. §§13951-3(b)(2), 13961(b)(2).

Finally, we also know that the quality of care in nursing homes can change rapidly and
dramatically, for better or worse, following changes in key staff, such as the Administrator and
Director of Nursing. The quality of care in a nursing home is not immutable. Even though CMS’s
description of RBS states that a survey would be expanded “[i]f any concern about resident
safety were encountered during the RBS,” that promise is not sufficient. CMS should not wait
for resident harm to occur; the regulatory system should take appropriate action to prevent
avoidable harm to residents. The Reform Law provides:

It is the duty and responsibility of the Secretary to assure that requirements which govern
the provision of care in skilled nursing facilities under this subchapter, and the
enforcement of such requirements, are adequate to protect the health, safety, welfare, and
rights of residents and to promote the effective and efficient use of public moneys.

42 U.S.C. §1395i-3(f)(1) (Medicare); the Medicaid law is substantively identical, 42 U.S.C.
§1396r(f)(1).

Additionally, we are concerned that an abbreviated survey could marginalize resident input and
lead to less emphasis on residents’ rights and quality-of-life violations that are so prominent in
nursing homes today. Because there is so little information on RBS, it is impossible for residents,
families, and advocates to know what role they will play in an annual survey.

Other responses to flat-line federal funding for surveys

Flat-line federal funding of the survey process is a serious problem, but there are other solutions.
The President’s budget for fiscal year 2025 includes a proposed increase in federal funding for
survey activities. On-site surveys are not necessary in all instances before survey agencies can
cite deficiencies. The President’s 2022 nursing home reform initiative® also calls for
“expand[ing] the instances in which [CMS] takes enforcement actions against poor-performing
facilities based on desk reviews of data submissions, which will be performed in addition to on-
site inspections.”

CMS could give more comprehensive guidance to state survey agencies in how to use the
authority already existing in the Nursing Home Reform Law to conduct surveys on the nine-15
month cycle authorized by law. Facilities with better records and other indicators of good care
could be surveyed less frequently, freeing up more surveyor time for more troubled facilities.

Finally, more effective enforcement practices could either improve facility performance or
encourage poor providers to leave the nursing home business. As a result, better enforcement



could reduce the need for multiple revisit and complaint surveys each year to the same poorly
performing facilities, reducing the survey burden on state agencies and making standard surveys
at every facility more readily achievable. CMS’s affiliated entity information provides the
identity of some of the poorest performing facilities in the country.

Thank you.

AFL-CIO

California Advocates for Nursing Home Reform

Center for Medicare Advocacy

The Geriatric Circle

The Hale Group, an lowa-Based Advocacy Firm

Justice in Aging

Kelinson & Lerner, PLC

Long Term Care Community Coalition

Michigan Elder Justice Initiative

National Association of Local Long Term Care Ombudsman
National Association of Social Workers (NASW)

National Association of State Long-Term Care Ombudsman Programs
National Committee to Preserve Social Security and Medicare
National Consumer Voice for Quality Long-Term Care

United Food and Commercial Workers International Union (UFCW)

! Available at https://www.cms.gov/medicare/provider-enrollment-and-
certification/guidanceforlawsandregulations/nursing-homes
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