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DECISION

After considering rhe evidence and arguments presetrted in the record, I enter a FULLY
FAVORABLE decision. The Enrollee appeals from the Medicare Advantage organization's
determination denying coverage for extended care services provided after April 7 ,2020, the date
the Medicare Advantage organization determined was the 100th day of coverage during the
Enrollee's benefit period. The central issue before me in this appeal is whether the Enrollee was
entitled to coverage for extended care services beyond Apil7,2020. For the reasons stated below,
I find the Enrollee was entitled to coverage beyond April 7, 2020 because the Enrollee had not
exhausted I 00 days of coverage by the end ofApril 7,2020. I also find the Enrollee was entitled
to coverage beyond Apil 7 ,2020 because the Enrollee falls under a temporary poiicy issued by
the Centers for Medicare & Medicaid Sewices, a policy tbat provides up to 100 additional days of
coverage for certain beneficiaries affecred by the COVID-I9 emergency.

PROCEDURAL HISTORY

On Apnl 1,2020, the Medicare Advantage C'MA) organization issued written notice that it was
denying coverage for extended care services provided to the Enrollee after April 7,2020. Exh. 3,

pp. 45-46. on April 3,2020, the Enrollee requested expedited reconsideration, Exh. 3, p. 59. ol
Apil 4,2020, the MA organization made an unfavorable expedited reconsideration, affirming its
derermination in whole. Exh;j]1p: 39. Later, on April 6,2a20, Ma:<imus Federal Services,-the
Indcpendcnt lteview Entify ("IRE) made an unfavorable reconsidered determination. Exh. 3, pp.
9-10.

{)n April 13, 2020, the office of Medicare Hearings and Appeals C'OMHA') received &e
i.nrrillec's rimely reguest for an Administrative Law Judge (*AU") hearing. on June 25,2020, a
irr';rr:r!r, w;r: hcl.l before ALJ Bowman-oavis. -fiiiEnrolli's son and power of
,\nornt:y, was prcsent and testified at the hearing.-TherEiere no other participants present.
l:xhihir:; l-4 were admitted into evidence without objection. on July 2,2020 and July 6, ?020,
( )Ml lA rr<:r:ivetl additional records from the Evergrecn Health Care Center, the skilled nrusing
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\\trether the Enroilee was entitle,C to cor-erage ior extended ;are _iei-r.,ices ber',rnj
pan clthe \{A organizarion's obiiqation io pror.i,Je coverase ior beneiis ur:der

.{PPLIC ABLE LA\\. A\D POLICY

I--nder ihe \fedicare A,lvanrage Prcgram. a.lso kno*ri x \ledica:e Pan C. eaci: \fedicaie
-{dvantage i.'\1.{"1 organizatio:t mu.i pro.,iie co!erase t-or all iiems and sen-ices ihai aie co"'erad
b;- \leciicare Part -{ iexcept hospice sen'icest *i }f"di.-" Pan B rhar aie a.-ailab'ie:c
beneficiaries residing in the plan's sen'ice area. 42 C.F.R. gg a22.100icXl),422.i01(21. Sec-rior
1812 oi the Social Securiry Act det-rnes the scope oi benefirs under tfedicare Pan A. Tric
provisions of seciion I 8 I 2 address \ledicare Pan -{ coverage of exiended care senices icerra::
sen'ices prorided to an inpatient oi a skilled nursing faciliry). Firru sectioa 1812(a)(2X.\) staes
\{edicare Part A covers "post-hospital exrended care sen'ices'' for up ro 1 00 davs during any-. ":-peli

of illness." The term "post-hospital errended care senices" means "ettended care ssnice:
furnished an individual after transfer from a hospital h xhich he'*as aa inpatient foi nor less t^haa

I consecurive da)'s before his discharge from the hospiral in connection uith such tr:nsl-er.'- .{cl
S i861fi). A"spellofillness''(alsoknowrasa"benet-rtperiod")isaperiotiofcons:cuiiteia]s
begiffiing with the frst day on u'hich a \ledicare Pan A benet'lciarr is iumished wiih i.rrparient

hospital sen'ices. inpatient critical access hospital serices. cr exienJeJ care sen'ices. ,\;i i
1861(a): 42 C.F.R. $ a09.60(a). A ''spell of illness" ends $'hen the beneficiary has notbeen ar

inpatient in a hospital. a critical access hospiral, or a skilled nursilg t-acilit-r- tbr at leasr 6L'i

consecutive da1's. Act $5 1819(aXl)' 1861(a)' (vXl); a2 C-F'R' r\ 409'60(b'i'

The second provision of section I 8 1 2 that addresses Medicare Part A coverage ol errended cue

seryices ls iStZ(aXZXS). Section 1812(aX2XB) states \'ledicare Pan -\ covers extended care

sen,ices that are nor post hospital extended care services to the extent prorided in sectirrn 1, S I l1t-1.

i..,;o,, tglz(f), in tu.rn, states iire Secretary of the Dcpafunent of Health and Humar' Sr'n-ir'es

( rhe Secretar.v;'; thuli provide for coverage ofextended care serv'ices *'hich are not Post-hosFitsl

"*t"oa"a 
care'services at such time and for so long as the Secretary determines, and under such

i"r", *a conditions as the Secretary finds appropriate, that the inclusion of such sen'ices will not

,"."ii i" -y increase in the total payments made under Medicare and wili not alter the acute care

nutu.. oftUL extended care services benefit'

rr -^,,hanr nannnr he made for extended care services provided in a SNF utder lvledicare Pan A.

;5,il;;;r";;t be reimbursable under Medicare Paft B if they constitute "medical and othet

;;;;';;.;s"'and the beneficiary is entitled to Medicare Part B benefits. Medicare Bene.fir
'ii',i i)r"tt (MB7M, pub. 100-02, ch. 8, g 70 (oct.2016). This coverage underMedicare Pan

il;;i;, siiuatirns rtt... tit" beneficia.ry has exhausted the 100 covered days during the benet-rt

period. Id.

Under section I l9 of the public Health Service Act,lhe Secretaq' may determine that: (l) a disease

.rr'air"iari p..sents a public health emergency; or (2) a pubiic health emergcnc), including

,ig"iii.rt outbreaks oi infectious disease or biotenorist aftacks, otheru'ise exisrs' When rhc
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Secretar.r'determines a public health emergency exists under section 319 of the Public Health
Services Act and the President of the l--nited States declares an emergency nr disaster under the

National Emergencies Act or the Roben T. Stafford Disaster Reliel and Emergency' Assistance

Act, section I 135 of the Social Security Act allo'*'s the Secretary to temporarii,v rvaive or modiff
certain requiremenls the of the Medicare program. Act $ 1135(a)-(b), (g).

On Januar-1. 31. 2020, the Secretary determined a public health emergency existed under section

319 of the Public Health Service Act due to confirmed cases of the 2019 Novel Coronavinrs
(''covlD-19") 85 Fed. Reg. 2?550, 27552 (May 8.2020). on March 13,2020, the President

declared a national 
"rn.rg.nry 

underthe National Emergencies Act. 85 Fed. Reg. 15335,15337-
l5ll8 (Mar. 18.2020) L.arer on March 13, 2020.the Secretary exercised his authoritv under

section 1 135 of the Social Security Act to waive or modi$ cerlain requirements of the Medicare

program. United States Department of Health & Human Services, Public Heaith Emergency:

waiver or \.lodificatic,n of Requiremenls L'nder Section 1135 of rhe Social security Act.

hB!s; , l-tr:lph-q. sor'' emerqencvlnews/healthactionsisectioni 1 3 5?ages'/covidl 9-

1.:I1_ercb_2_0_.4spx.

On -\1arch 13. 2020. the Administrator of the Centers for Medicare & Medicaid Services ("CMS")'

the federal agency *ithin the Department of Health and Human Services that administers the

Vedicare prog1am on behalf of the Secretary', arnounced temporalv emergency policies that

invoked the Secretary's authority to provide coverage for extended care seryices under sections

tgl2(aX2(B) and 1812(f) of the Act. Exh. 3, pp.30-31 (Administrator. Centers for Medicare &
Medicaid Services: Findings Concerning Section 1812(f; of the Social Security Act in Response

ro the Eflects of the 2019-Novel Coronavirus (COVID-I9) Outbreak (March 13,2020)). The

emergency policies affect Medicare Part A coverage of extended care services in two ways. First,

rt. .ir..g.rr.y policies allow Medicare Part A coverage for extended care seryices provided in a

iSf *ri|roui a prior 3-day inpatient hospital stay for those beneficiaries who experience
jislocation or are otherwise affected by the emergency. Id Second, the policies allow for renewed

"o""rug" 
of extended care services provided in a_SNF for up to an additional 100 days without

..q"nrg the start of a new spell of illness. 
- 
1d. Regarding renewed coveftrge of extended care

,"*i.".]*," Administrator has stated the following:

ln aclciition, we will recognize spccial circumstances for certain beneficiaries who,

prior to the current emergency, had either begun or were ready to begin the process

of ending their spell of illness after utilizing ail of their available SNF benefit days.

Existing Medicare regulations state that these beneficiaries cannot receive

additional SNF benefits until they establish a new benefit period (i.e., by breaking

the spell of illness by being discharged to a custodial care or non-institutional

seffing for at least 60 days). Howeveg the dislocations resulting ftom the

emergency (including emergency-related measures that could result in discharge

delays) may delay or prevent such beneficiaries from commencing or completing

the irocess of ending their cunent benefit period and renewing their SNF benefits

thaiwould have occurred under normal circumstances. Accordingly, I find that

c.vering additional SNF care without requiring a break in the spell of illness for

those beneficiaries in connection with the above-captioned emergency would not

ilrcrease total payments made under the Medicare program and would not change

thc cssential acute-care nature ofthe Medicare SNF benefit. Therefore, we axe also

utilizing the authority under section l8l2(f) of the Act to provide renewed coverage
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it:r cxtcn'Ccd care )ervices which wii not hrst require starting a new speii oiiiiness
for such beneficiaries, who can then receive up to an adclitional 100 days of S),F
Part A coverage for care needed as a result of the above-captioned emergency. This
poiicy will apply only for those beneficiaries who have been delayed, or prevented
by the emergency itself from commencing or completing tbe process of ending their
current benefit period and renewrng their SNF benefits that would have occurred
under normal circumstances.

FINDINGS OF FACT AND ANALYSIS

fhe F.nrollee in this case, a 79-year-old patient with a history ofprostate cancer ard dementia" was
enrolied in the UnitedHealthcare Medicare Advantage Plan 2. Exh. 2,pp. 1,4. On December 10,

2019, the Fnrollee was admitted to the Johnson Memorial Hospital as an inpatient due to a left
ic*^..! ^-^L *-^s'-- E..L 1 - a n- n^^^-L^- I a )nl o 'L^ E--^ll-- ..,-- A:-^h^.-^A aaALNt. L, P. ' . Vrr UULCrrlU9t t L, LV L )1 uru Lruurrev ".D 

grJwrr46vs e.$

transferred to the Evergreen Health Care Center, a skilled nursing facility (*SNF"), where he
received dail.v skilled services until his discharge on January 28,2020. Exh.2, p.7 .

On Februarl 6. 2020, the Enroliee was admilled to ihc Si. Francis )"iedic.il Cenier as arr inpatient
due ro metabolic encephalopathy caused by acute renal failure. Exh. 2, pp l, 7. On February I 5,

2020, the Enrollee was discharged and admitted to the Evergreen Health Care Center, where he

received daill' skilled physical, occupational, and speech therapy. Exh. 2, p. 7; Exh. 5, pp. 283-

293 . -I'he ultimate goai in therapy was to retum the Enroiiee to iris prior ievei oi fi:ncrion oi being

independent with mobiliry and with his daily activities. Exh- 2, p. 5-

The ErLrollee made progress through his therapy. When he arrived at the Evergreen Health Care

Center, rhe Enrollee was unable to ambulate, and he required maxlmum assistance tiom 2 people

to perform roilet and commode transfers. Exh. 5, pp. 284,292. By March 16, 2020, the Enrollee

required onJy moderate assistance with toilet and commode transfers, and by March 17, 2020 the

Esollee was able to walk 10 to 15 feet with contact guard.iminimal assistance using a roliing

walker. Exh. 5 , pp. 284, 292. A note dated March 12, 2020 indicates the Enroilee was expected

ro be discharged from the SNF on March 30,2Q20' Exh 2' p 5'

As the Enroiiee was making progress in therapy, COVID-19 was rnakjng its own sofl of progress

around the world. On lanuary 31,2020, the Secretary determined a public health emergency

exisred due to rhe numberof confirmed cases of COVID-I9. U.S. Deparhnent of Health and

Human Services, Determination that a Public Health Emergency Exists,

hnos,// On March i i,
id{ rlr" World Health Orgmization publicly declared COVID-19 a pandemic. 85 Fed. Reg. at

2i552. Qn March 13, 2020, lhe President declared COVID-l9 a national emergency. 85 Fed.

P.eg. at ?.7552.

l..ventually, COVID-I9 found its way inside the Evergreen Health Care Center. Exh. 2, p. 4; Exh.
5, p.293. On March 18,2020, the Evergreen Health Care Center began quarantine because a

rcsidcri had tcs'.cd positivc for COVID- I 9. Exh. 2, p. 4. The q'.raraiitine rneant that no resider,t of
thc l'acility was allowed to discharge. Exh. 2, p. 4. on March 25,2020, the Enroltee's physical.
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occupational. and speech therapy services were put on hold due to a COVID-19 outbreak at the
faciliry. Exh. 5. pp. 95, 29-r.

The quarantine at the Evergreen Health Care Center continued into April. Exh. 2, p. 4. Records

from the MA Organization indicate that on April I . 2020, the MA organization mailed a notice of
denial of medical non-coverage to the Enrollee and the Evergreen Health Care Center. ErJt" 2. p.

2. The notice ofdenial ofmedical non-coverage stated the Enrollee was about to reach his 100-

day beneht limit and that his iast day of coverage for the extended care services at the SNT would

be April i.2020. Exh. 3, p. a5. On April 3.2020, the Enrollee, through his authori'rd
representative, requested expedited reconsideration from the MA organization- Exh. 3, p' 59' Oa

April 4. 2020, the ,MA organization made an unfavorable expedited reconsideration. Exh- 3,p.39.
On April 6. 2020. the IRE made an unfavorable reconsidered determination. Exh. 3, pp' 9- I 0'

Although continued coverage had been denied, the Enrollee remained at the Evergreen Health

Care Cinter arter April 7. 2020. On April 14,2020, it was determined medically appropriate for
the Enrollee to resume ph;-sical. occupational, and speech therapy. Exh. 5' pp.66,236' Ns9 9n
-{pril 14. 2020. the Enrollee was found to have an elevated blood urea nitrogen (BL$Q level. Exh.

5. pp- 7?. 235. For his elevated BLIN level, the Enrollee was administered intravenous fluids, and

he-u"a-s encouraged to drink additional fluids. Exh. 5, pp. 83. 85, 233. 236. The Enrollee's

condition improied with the additional fluids. Exh. 5, pp. 66, 236' In early !{ay, ho*'ever. the

Enrollee began having increased letharg-v and con-frsion, and blood work showed the Enrollee had

prorbundil-;levated creatinine and Bi.,N ievels. Exh.5, pp. 180-181. On Ma.v 5,2020- the

Lnrollee was taken to the emergency department of the Saint Francis Hospital and ivledical Center.

*-here he was admined as an inpatient with a diagnosis of right-sided h-vdrophrenosis- Exh. 5, pp'

180-182. The Enrollee was also found to be positive for coviD-l9. Exh. 5. p. 182.

At the hospital. the Enrollee underwent a percutaneous nephrosroml'tube placement. Exh. 5, p.

1 g2. On lvia-v 21 , 2020, the Enrollee was discharged to the Evergreen Health Care Cenier after he

testednegati\reforCOVID-I9. Exh.5,p. 182. TheEnrolleewasscheduledtobedischargedhome

fiom rhe-Evergreen Health Care Center on June 22,2020. Exh. 5' p. 209. That discharge was

fostponed. hoielrer, because the Enrollee had once again tested positive for COVID-I9. Exh. 5,

p. 208.

fhe record contains the Evidence of Coverage ("EOC). Exh. 1, pp. 75-354. The EOC stares the
pian does not require a3-day prior hospital stay before the Plan will cover extended care services.

Exh. l, p. 174. Otherthantheprior3-dayhospitalizationrequirement,thelanguageoftheEOC
reearditg coverage ofextended care services in a SNF follows the coverage requirements under

,vtIOicar. Part A. The EOC states the Plan will cover up to 100 days of enended care services in
a S\I during each benefit period and that a benefit period begins on the first day the Enrollee goes

to a \{edicare-covered inpatient hospital or skilled nursing facility. Exh. l, p. 17a.

Al issue in this appeal is whether the Enrollee was entitled to additional coverage for exrended

care services beyond April 7,2020 aspart ofthe MA organization's obligation to provide coverage
li.,r all irems and services that are covered by Medicare Part A. In its expedited reconsideraiion.
rhc \,lA rirganization found the Enrollee had exhausted 100 days ofcovered extended care sen'ices
,iuring the benefit period. Exh. 3, p. 39. More specifically, the MA organization found the
i.nrt 'i lcc had used 47 days of covered services between December 1 2, 201 9 and January 28. 2020
.rrril i I rlavr of'covered services between February I5, 2020 and April 1, ?020. Eyft. 3, p. 39. In
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its reconsid.ered determination, IRE found the Enrollee had used 100 days of covered extended

care services during the benefit period from December l2,20Ig to April 7.2020- Exh' 3' pp. 9-

10.

Contrary to what the IRE urd MA organization determined, the Enrollee had not used 100 days of
coverage for extended care services by the end of April I ,2020. A benefit period begins &e first
day a Medicare beneficiary is fumished with inpatiint hospitai services, inpatient critical access

hospitai services, or extended care services. Act $ 1861(a); 42 C.F.R. $ a09.60(a). Here, the

Enrollee's benefit period began on December 10, 2b19 (the day the Enroliee was admitted to the

Johnson Memorial Hospital with a fractured femoral neck) because that was the first day the

Beneficiary received such services. Exh. 2, p. 7. The record does show the Enrollee was an

inpatient at the Evergreen Health Care Center for 100 days between December 10,2019 (the day

the benefit period began) and April 7,2020 (the day the MA organization determined was the

Enrollee's final day ofcovered services during the benefit period). The Enrollee sPent 47 days as

an inpatient from December 12,2019 to January 28,2020 and 53 days as an inpatient &om
Februar-v 1 5, 2020 to April 7 , 2020. See Exh. 2, p. 8 (record from MA organization listing dates

Enrollee was admined and d.ischarged from the Evergreen Health Care Center) nd MBPM, ch.3,

$ 20. 1 (stating the day of admission eounts as a full day but the day of discharge generally does

not count towards the 100 days ofcoverage). Not all ofthese 100 days, however, were covered

days.

For Medicare to cover extended care seryices in a SNF, the beneficiary must both require and

receive daily skilled nursing services or daiiy skilled rehabilitation services. 42 C.F.R- a09.-14(a);

MB7M, ch. S, gg 30, 30.6. In this case, the Enrollee did not receive daily skilled care from March

25,2020 to April 7 ,2020. After he was admitted to the Evergreen Health Care Center on February

I 5 , 2020, the Enrollee received daily skilled rehabilitation services in the form of daily physical,

occupational, and speech therapy. Beginning on March 25,2020, however, the Enrollee stopped

re"eiving daity skilled rehabilitation because all therapy was put on hold due to the outbreak of
COVID- I 9 at the facility. The therapy did not resume until at least April 14, 2020, the day it was

determined to be medically appropriate for the Enrollee to resume therapy. Exh' 5, p. 66.

The record also shows the Enrollee did not receive daily skilled nursing services between March

25,2020 and April 7,2020. Nursing seryices are considered skilled services "whenthey are so

inherently complex that they can be safely and effectively performed only by, or under the

s'oervision of, a registered nurse or, when provided by regulation, a licensed practical (vocational)

n*r".'. MB7M, ch. 8, $ 30.3. Here, the record shows the Enrollee was provided with services

,,rovided berween March25,2020 and April 7, 2020 that included adminishation of the medication
Iframadol orally every 6 hours for pain management, the administration of Tylenol Extra Shength

orally for pain management, the administration of Robitussin DM for oough suppression, and the

"a,ninirt.urlon 
of the medication Trazadone HCI orally every 6 hours as needed for anxiety. Exh.

i- op. f 09, 24J-244. The record also shows the Enrollee was administered a protective ointnent

,, - in"ontin ent care barrier every shift between March 25, 2020 to March 27, 2020. Exh. 5, p.

lql. As the MBPM explains, however, routine care of the incontinent patient and the

a<iministration of ointments and routine oral medication do not amount to skilled services unless

ihc beneficiary has a special medical complication that required the services to be performed by

o, un,l.r the supervision of skilled nursing personnel. 42 C.F.R. $$ 409.32(b)' 409'33(d). Here'

rh. ,"".rr,lr do not demonstrate tle Enrollee had a special medical complication that required

,t itl.a nurting personnel to administer his ointment or oral medications.

Page 6 of 9r.rMl{A- l5:r
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'l-hc rcc<rrd also slrrws tlrt: l:rrrollcc un(lcrwcnt mcdical obscrvation betwccn March25,2070 Md

,,,prif 
;f,202-0. Ihis q|scrvaliorr inclu<lcrl rnotritorittg Lhc I',nrollcc's intakc and out take every shift'

.,.in,tu,,iinfr a wcckly irlsic rrrctlhoiic panci, and chccking Lhc I:,nr:oilee':; vital signs cvery shift'

Itxh. 5, pp. 8?, 9t),V),94. Mediuarc rcg,ulations anri policy stale ()bservation and assessment ale

skillc4 icrviccs whcn thc likclihgod ol change irr a paLient's condition requires skillednursing or

ski!lc<l rehabilitatirrn l.o idr:nlily anrl cvaluate thc palir:n1's need ltrr modification of treatment or

initiation of atlditional mcdicai procctiurcs pntil his or her condition is stabilized' 42 C"F'-R' $

a09.33(aX2); MBpM, ch. ll, g lti.Z.l.Z. ln this case, the ba.sic merabr:tlic .panels 
(even if they were

conducted by nurses) could'not havc amountcd io daily skilled nursing -services because the

services wcre pcrf<lrmcd once per week. Regarding the taking of the Erirollee's vitals and

monitoring olhis intake and oultake, the records sholithese s"-i"", were performed:i,"^jii:l

basis. Ncverthcless, the recor<Is rio not dcmonstrate these seryices were so inherentiy complex mat

thcy could onl-v havc bccn "calely 
anrl cf1'cctivcly p"tii,t .a hy, or under the supervision of' a

rcgistcrcd nursc or a liccnscd practical nursc. 'Ihc vitals, lor in.stance, cr:n-sisted of temperature'

hcart rarc, blood prcssurc, bloocl sugar lcvel, on.t n"yg"., ,uiuration. ETh 
?, 

pp' 1O-57 ' There is

nothing in thc rccords that indicates the [nroiiJ"?, .onaition made the collection of this

inlbrnration s0 complcx that other pcrsonnel, such as a nreilical assistant cr a nwse aid' eould not

havc salcly and cffcctivcly pcr{brmed the sewices'

Sincc rhc I:nrollcc riitl not rcceive daily skilled services between March25'2020 and April 7'

2r:.t2.(;.)4cr)icarc did not cover the extended care services provided on those days' And bt!11"

Mcdicare did not cover the extended care services betwein y,arch25,2020 and Apnl 7'2020'

thosc days do nor count towards the 100 days ofcovered services in the Enrollee's benefit period'

lhus. rhc l,nr.liec slilt i;d i+ auy, of covered services remaining on April 1.2020' the day that

MA organiz.atinn a.t". in"d was the las day of covered services during the Enrollee's benefit

pcnod

Meclicare regulations state that written notice of discontinuation of provider services must be

cjclivered to the benelic iary no later than 2 days before the proposed end of services. a2 C-F.R- $

i-'z.inqo.t. I'hc written notice must be a standardized notice required by the Secretary, and,

....,.",,,.1t,:.rtlrir.Js thewrittennoticemustincludethedatethatcoverageoftheservicesendsand
,, _ , ,i"'i,,,, i" tr.,. .*o[."'s right to a fast-track appeal. 42 C.F.R. S 422.624(b)Q)' Delivery of

the terminatk>n notice is not valid unless the enrollee or the enrollee's representative has siped

urlcl <)ated the notice to indicate receipt and understanding, the notice contains all the required

Jl"^"n r, *dthe norice was delivered no later than 2 days before the proposed end of sen'ices.

i'li..f,i' i qZZ.AZqk). An MA organization^is financially liable for continued services until 2

Atrrr'utt*, ii,. cnrollee receives valid notice. 42 C.F.R. 5 422.624(d). The EOC contains similar

i^ii"^r- regailingrhe Plan's obligation to inform the Enrollee when it determines the Enrollee
';ri;;;", 

niau sNf care. Exh. l, pp. 3 I 1 -3 l3. The EOC states the Plan must inform the Enrollee

;n ir;i:"gin advance when it decides it is time to stop covering extended care services in a SNF

o,rA tn" ir;tt"n notice must be signed by the Enrollee or someone acting on the Enrollee's behalf-

I'zh. I, pP.312-313'

Ir, this casc, tlrcre is no indication the Enrollee received written notice that the extended care

:;c,iit;r::, prgviclcd between March25,2020 and April ?, 2020 would not be covered. The only
,1;yitr<:.rt rl(rricc oi'non-coverage in the record is the notice of denial dated April 1,2020. Exh- 3,

rtyt 4.t.46.'l-henoticestatesthelastdayofcoveredservicesatthesNFwouldApril 7,2020and
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rnerkcs nr) menlion o1'non-coverage ior the seil'ices provided helween \larch 25' 202{l afi Apil

i.202() E.xl. 3. pp. 45-45. Funhirmore. because the Enrollee had not acrualiy exnausted the I Ori

da;-s of coverage during the'oenefir Feriod. the ,fprii f ti 
""ii.e 

,*'as not valid uritten notice under

42 C.F.R. I422.624. The *rinen notice r.'as 
" 

rot* cifs r000i-\DMCP'i"t "-F?}],-t]ul;
1012-l-\0\,f\c. uhich is ihe c\tS approred lorm for advance written notice io enrollees or

terrnination of sen'ices in a S\F. Srn \otices and Forms' C\{S'gov"

https:li'wr,rw'.cms.sov:)ledicare Appeals-and-GrievancevM\fCAGr\odq9s-and:lormq
(describing the various forms for noiices). adartionattl'. tn-olitien notice dated April I'2020

was nor signed b1.the F-nroliee or rhe Enrollee'r t.;;.;.il;''e. and the notice did not inform the

Enrollee <lf the nght to a ia-sr-track appeal under 42";;R g 122 626 Because the En-rollee haci

nor exhausted his 100 da1.s of corerage b1'\,larch ZSI iO)OLa because the VA organization did

not provide vaiid.annelnorice thar rh: *tended.*. ,-.a,'i.", provided jlom \{arch 25'21120 to

Apnl ?. 2l..r2fi \tere no: co'eted. the \1.A o.g,',irJ"t i-t ina-ncialll liable ior the non-co".ered

services provided on'rhose daies.

The Enrollee rr'as also enritled ic coveiaqe for exrenied care sen'ices be'"-ond April 7' 2020 because

the Erroliee o as eniillec roup to 100 da-ss of s\F Part A covetase undei the temporat-l elnergenc]'

poiicl-' issued b1 C\lS in response to rhe COVID'f I ""U*t1 . 
inder rhe t*"'glnt;- policy' C\IS

ha: in'oked rh" -...r.*l'r-ulur1,oriry under section I 812(0 of the '{ct ro pror ide renew'ed coverage

ior exrended care sen.ices ior up to an additional t00 da1's wirhout requirin_g a new'spell ofillness'

.{ccorciing to :tre .lcjmiruri*,o, oi c!IS, the polici' aonlies onl;- ro bene ficlanes w;ho h"* 
-o_"t:"

deiayed or prer.enied b;;-;;.*t itseii.tom.ommencing or completing the process oi

ending tbeii cunenr rr"n.iif p--"oa"*d ,.-n.r.*9 rh.it sr-r ben*ehts that rvould nave occlured

under nonnal .lr.o*rr*..,. T-1. ;. pp. 30-3 1 fi4rrrit ir.....or. Cenlers lbr \ledicare & \ledicaid

Sen.ices: Frndrngs C....--gl..tiio ttlZll of ihe Social Sec''iq'Acr in Response lo the

Eiiecrs oithe 2r-,19-\orl.i Co.inutirus (COVID-19) Outbrea-\ i\larch 13' 2020))'

ln rhis case, rhe coVID-i9 ourbrea-k,jela1'ed the Ernollee irorn begirninq rhe process of ending

hisbenefitperiodbecausehisrherapy1l.asPutonholdduetoanoutbreakofCoViD.l9athis
S\F. The record shoo.l,i.?*tiitt was making progress in therapy and rhat he'*as expected to

cornplete rherap) b. ;;30- ;OZO. f *ir. 2.. p. :. f'trus. had CO\1D-19 nol led to a s"oopage of

rherep,v.rhe Enrollee l"ri "^". 
begun rhe process of ending his benefit period b-'-. beine

discharged from rhe s#;; ii-.ir ;0, 2020. Because the covlD-19 ourbreak preventec rhe

Flnroliee from beginnin; titt p'o*" of 
'"lt*. 

his benefrt period' the Enroliee fell under the

enctgencypolicy of cM'S ;l;* entitled to up to an additionai 100 days of s\T Part A covetage'

COi\iCLUSIO\S OF LAW

lhe Enrollee was entitled ro additional coverage ofextended care seryices beyond April 7, 2020

because the Enroliee #;; .-J"*r.a nis 100 days of covered services during the beneht period'

Itre Enrollee had not .J"*,.a his 100 days of to"ered services by rhe end of April i'2020

because he was oo, prouia.a *i u auiiy srittia care from March 25,2020 and April 7 '202a' 
The

Enrollee was also entitieJto additionat coverage ofexrended care services beyond April 7' 2020

bccause the Enrollee fell under the temporal-v "..tg.r"y ;oti"t lssu.a bv CMS' the policy that

provides up ro 100 days ofadditional c;verage iot tlno" Ulo"ficiaries who have been delayed or

nrc'rnrcij bv the coviD-lg.*.rg"rrry from commencing or complering.m: l:::::_:i"::l=
li,."'rr..";n*.nt p.rij.- ln "".lora*" 

wirh 42 c.F.R. $ 422.624(d_). the MA orgamzltron IS

rinarrcialll. liable ior ttre non-correred services provided berw'een March 25' 2020 and April7 '2020

(i\,1l"lA- l5? Page 8 of 9
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because the MA organization did not provide valid written notice under '12 C.F'R' i 422'674(b)'

The l,4A organization is also liable for the extended care services provided after April 7 ' 2020

because the Enrollee had not vet exhausted his 100 days of covered sen'ices during tht benefit

period and the Enrollee was entitled to up ro an adiitional 100 days of coverage under the

temporary poiicy issued b"""= CfulS.

oRqER

For the rearons discussed above. this decision is FULLY FAV0RABLE' I direct the Medicare

Advantage organization to process the determination in accordance with this decision'

SO ORDERED

I
rtrrMifrtzf, (&

6alfna Bouman-Dfvis ,/
Administrative Lair- JudgL

l)ated: I.tl)' 10, 2020
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